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Statement of Questions Presented. 

1. The question is whether the trial court erred 
in finding that appellants’ invention, directed to a solid 
unitary monolithic building wall and method of con- 
structing such a wall, was “obvious” in view of a prior 
twenty year old Hild patent when said decision was 
based upon: 

(a) Reconstructing the elements of said Hild 
patent in a manner not suggested in said patent 
or by any other evidence before the trial court. 
(b) Reconstructing the Hild patent in a manner 
contra to the clear purpose and teachings of said 
patent. 

(2) Disregarding the uncontradicted evidence, 
produced at the trial, that appellants’ invention 
had met the long felt need and search for a 
satisfactory earthquake resistant building wall and 


method of constructing such a wall. 


(d) Disregarding the uncontradicted evidence, 
produced at the trial, that appellants’ invention 
was not obvious to one skilled in the art. 


2. The question is whether the trial court, while 
recognizing that the elements in the prior art reference, 
the Hild patent, precluded a monolithic structure as 
respects the Hild building wall in said patent because 
said elements consisted of coated brick, coated tie rods, 
and coated steel, erred as a matter of law in holding 
that the foundation wall in Hild disclosed uncoated 
elements that would form a monolithic wall when the 
Hild patent: 

(a) States in terms that the coated brick and 
coated tie rods and coated steel are intended to 
describe the elements to be employed in both the 


Hild building wall and the Hild foundation wall. 
(b) Has no disclosure in said patent of any ele- 
ments other than coated elements. 


3. The question is whether, in an action for is- 
suance of a patent, the applicant is bound by a rule 
of law which requires him to show, by evidence which 
results in “thorough conviction” of the trial court, that 
the Patent Office erred or that “its decision was not 
warranted on the evidence before it” when, in the 
de novo trial in the District Court: 

(a) Substantial new evidence, unknown to appli- 
cant at the time of the Patent Office proceeding, 
was presented to the trial court which was never 
considered by the Patent Office, and the possible 
effect of this new evidence on the Patent Office is 
unknown; and 

(b) The decision of the Patent Office as to which 


the legal presumption is applied is made in an 
ex parte hearing, by officials who act as both 
the opponent and judge, in a proceeding wherein 
applicant is unable to test the basis for any of 
the factual conclusions therein by cross-examina- 
tion or otherwise. 


4. The question is whether the rule of law which 
imposes upon an applicant the burden of proof that 
applicant show by facts which give a thorough con- 
viction that the Patent Office erred, or that its de- 
cision was not warranted on the evidence before it, in 
order to obtain a patent under 35 U. S. C. 145, is 
arbitrary and unreasonable, on its face or as applied 
to the facts in the instant case, and deprives appellants 
of due process of law within the meaning of Amend- 
ment V to the Constitution of the United States. 
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The trial court erred as a matter of law in in- 
terpreting the primary reference, the Hild pat- 
ent, to suggest a grout filled monolithic wall 
encompassing uncoated brick, uncoated tie rods 
and uncoated supporting steel. That error in 
law infected all of the basic factual findings and 
legal conclusions so that the judgment below re- 
quires; reversal: csccciscccinnccverreentnenuncins, 22 


A. The Hild patent only discloses a non- 
monolithic structure 


B. Neither the disclosure in Hild alone nor 
in combination with the prior art walls re- 
lied upon by the trial court would suggest 
the method of construction of appellants’ 


Page 
Appellant’s contribution constituted inven- 
tion and would not have been obvious to 
one skilled in the art 


II. 

The trial court erred as a matter of law in failing 
to hold that appellants’ evidence, which estab- 
lished that Hild did not and could not disclose a 
monolithic wall, was new evidence not submitted 
or considered by the board of patent appeals 
and that therefore the decision of the patent 
office was not entitled to the great presumptive 
weight stated in the trial court’s decision 


III. 

United States Code, Title 35, Section 145 pro- 
vides for a trial de novo and a judgment as the 
facts in the case may appear. The trial court 
erred as a matter of law in holding that in such 
a trial under this section appellants had the 
burden of overcoming a strong presumption of 
correctness of an adverse patent office decision, 
which decision was made ex parte, on a record 
not including the substantial new evidence pre- 
sented to the trial court, and without the op- 
portunity to test the opinions of the patent of- 
fice by cross-examination or by any other 
means. The application of that presumption on 
its face and as applied in the instant case was 
arbitrary and unreasonable and denied petition- 
ers due process of law under the Fifth Amend- 
ment to the Constitution of the United States .. 42 
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Jurisdictional Statement. 

The court below had jurisdiction under 35 U. S. C. 
145. The complaint (J. A. 1-5)* and answer (J. A. 
6, 7) respectively allege and admit the requisite juris- 
dictional facts. This court has jurisdiction under 28 
U. S. C. 1291 supported by the timely notice of appeal 
(J. A. 44a). 


Statement of the Case. 

The present action is an appeal from the decision of 
the District Court and order dismissing plaintiffs’, 
Messrs. Pollack and Adams, complaint filed pursuant 
to 35 U. S. C. Section 145 for a patent on a rein- 
forced grouted masonry wall and a method of erecting 
such a wall. Claims 17 and 18, the only claims in the 


*Refers to pages of Joint Appendix. 
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patent application and in suit, were rejected by the 
Patent Office Examiner as being obvious on the prin- 
cipal reference of Hild, U. S. Patent No. 2,250,763 
(J. A. 195]) and the secondary cumulative references of 
Simms (J. A. 195L) and Betzler (J. A. 195E). No Con- 
tention was made that the references disclosed appel- 
lants’ invention. This rejection was affirmed by the Pat- 
ent Office Board of Appeals (J. A. 172-178). The civil 
action from which this appeal is taken followed. 

At the trial the plaintiffs called as a witness Robert 
E. Franklin, a professor and consulting structural en- 
gineer. Mr. Franklin had personal experience with the 
subject matter of the present action and the long felt 
need supplied thereby for an earthquake resistant build- 
ing wall and construction method. His testimony was 
uncontradicted that the plaintiffs’ development was 
not obvious in view of the Patent Office references. 


The plaintiffs also introduced a transcript of the depo- 
sition of Mr. Thomas N. Jameson (J. A. 184-195). 
This witness had personal experience as to the extensive 
industry acceptance of the claimed invention. The 
plaintiffs also introduced eighteen exhibits relating to 
their invention which are reproduced in part in the 
Joint Appendix. 


Certain of these exhibits demonstrate the dramatic 
industry recognition of the novelty and utility of the 
claimed invention by the change required in the Uni- 
form Building Code to include and approve the Pollack 
and Adams method of construction and the wall pro- 
duced thereby (J. A. 75-76, Exhibit 9, J. A. 182a). 
Likewise, the Building Codes of both the City of Los 
Angeles and the City of Long Beach were amended to 
include and approve this new method of construction 
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(J. A. 73-75, 179, Exhibit 7; J. A. 181, Exhibit 8). 
The Pollack and Adams invention is also approved for 
schools by the State Division of Architecture in Cali- 
fornia and meets the high safety requirements thereof 
for earthquake resistant construction (J. A. 73). 


The defendant did not call a witness and relied 
on the prior patents to Hild, Simms and Betzler. The 
District Court rendered judgment upon substantially 
identical grounds as the Patent Office and held that the 
plaintiffs-appellants were not entitled to a patent con- 
taining claims 17 and 18 (See Opinion J. A. 36-43). 


Statement of the Case—Facts. 

The invention described and claimed in plaintiffs’ 
patent application relates to a monolithic earthquake 
resistant building wall and is set forth in the specifica- 
tion and claims and drawings reproduced in the Joint 


Appendix (J. A. 123-136c). As aforementioned, only 
two claims are in the application upon which the civil 
action was brought in the District Court. Claims 17 
and 18 read as follows: 


“17, The method of erecting a high strength 
grout filled metal reinforced brick wall comprising 
the steps of: erecting vertical metal reinforcement 
members; placing a plurality of horizontal layers 
of pairs of bricks on top of one another to provide 
two parallel vertical brick walls so positioned that 
said metal reinforcement members are disposed ap- 
proximately midway between the opposed parallel 
surfaces of said brick walls, each of said pairs of 
bricks being held in spaced parallel relationship to 
each other by metal connecting means, said metal 
connecting means having a strength greather than 
that of the material of said bricks, and a cross 
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section small in comparison to the length and 
height of said bricks; and thereafter filling the 
space between said walls and surrounding said 
metal connecting means and said vertical metal re- 
inforcement members with grout thereby forming 
a unitary monolithic reinforced wall structure.” 
“18. A unitary monolithic wall construction com- 
prising: a plurality of vertical metal reinforcement 
members; two vertical brick walls having opposed 
parallel surfaces including a plurality of horizontal 
layers of pairs of bricks located on top of one 
another and disposed approximately the same dis- 
tance from and on opposite sides of said reinforce- 
ment members, each pair of said parallel bricks 
having metal connecting means to hold said bricks 
in spaced parallel relation to each other, said con- 
necting means having a strength greater than that 
of the material of said bricks and a cross section 
small in comparison to the length and height of 
said bricks; and grout located in the space be- 
tween the opposed parallel surfaces of said walls 
and surrounding said connecting means and said 
vertical metal reinforcement members.” 


The testimony before the trial court established that 
the invention sought to be patented by the plaintiffs- 
appellants relates to an efficient method of erecting a 
unitary monolithic concrete reinforceed masonry wall 
(J. A. 66-69, 72). The evidence demonstrated that 
there were numerous advantages in this method of con- 
struction and the wall produced in accordance with plain- 
tiffs’ claims (J. A. 73, 74, 77, 78, 82 and 86). The 
essential building unit in the method employed by ap- 
pellants is a pair of bricks which are held in spaced 
parallel relationship to each other by metal connecting 
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means. These are shown in Figure 3 of the drawings 
attached to plaintiffs’ application (J. A. 136B). The 
metal connecting means have a strength greater than 
that of the material of said bricks and a cross section 
which is small in comparison to the length and height of 
said bricks. In the method described in plaintiffs’ 
claim 17, after the vertical metal reinforcement mem- 
bers are erected, the parallel mortared brick units are 
placed on top of one another so that two parallel vertical 
walls are provided which are so positioned that the said 
reinforcement members are approximately midway be- 
tween the opposed parallel surfaces of the brick walls. 
Thereafter, the space between the walls which have 
been erected by the use of these pairs of bricks is 
filled with grout so that the face of the brick, the grout 
and the reinforcement means are bonded together and 
unified into a monolithic reinforced wall structure. This 


wall in response to stress and strain acts as a unitary 
monolithic reinforced wall structure (J. A. 71, 72). 


The invention permits a high speed, efficient erection, 
of a unitary monolithic reinforced wall (J. A. 77, 78, 
85, 86). 

The typical prior art and conventional brick wall is 
described in plaintiffs’ patent application and custom- 
arily involves the following procedure: 

(1) erecting vertical reinforcing steel ; 

(2) laying separate parallel walls, individual brick 

by individual brick, a single course at a time. 

(3) Grouting the space between the single course of 

bricks forming two parallel walls and allowing 
the grout to cure prior to laying of the next 
single course of bricks (J. A. 124E, 178A, Ex- 
hibit 3, p. 126). 
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The conventional brick wall thus proceeds at a very 
slow rate with substantial equipment and manpower re- 
quired to be on the job while the grout in the center of 
the wall is allowed to cure, course by course. The rea- 
son for this slow method of erection is that had such a 
wall been poured to a greater height, the hydrostatic 
pressure of the grout utilized to fill the space between 
the walls would force the walls apart and destroy the 
wall structure itself by separating the brick surfacing 
materials of the wall from the center core of grout. 


The method employed by plaintiffs overcomes these 
problems through the use of pairs of bricks joined by 
metal means which hold the bricks in spaced parallel 
relationship to each other, the metal means having a 
strength greater than the material of said bricks and a 
cross section small in comparison to the length and 
height of the bricks. These bricks are placed around 


reinforcing steel members and are built to any desirable 
height such as one story of eight or more courses as 
shown in the patent drawings. Thereafter grout is 
poured into the area between the resulting spaced paral- 
lel walls (J. A. 93, 190, 191). The grout does not 
separate the brick units or destroy the wall by reason 
of the effect of the meta! ties that hold the bricks in 
spaced relationship (J. A. 109). Moreover, no delay is 
encountered between the placing of the separate courses 
of brick, since the entire grouting procedure is carried 
out in a single operation after the wall is raised to a sub- 
stantial height. The grout placed in the space between 
the parallel walls attaches itself to the face of the brick 
and to the steel reinforced members and forms a unitary 
monolithic reinforced wall structure (J. A. 71, 90). 


=, pe 
The Principal Prior Art Patent, Hild No. 2,250,763. 


The trial court found that each of plaintiffs’ claims 
were readable on Hild (J. A. 41). The Hild patent 
recites: “This invention relates to spaced building blocks 
for the construction of hollow walls and more par- 
ticularly to an intermediate reinforcing steeel bar frame 
to which the blocks forming the wall are tied or other- 
wise secured” (J. A. 195K, Column 1, lines 1-5). The 
building unit disclosed in Hild is a pair of bricks which 
are coated with a water and moisture proofing material 
and which are joined together by bars which are gal- 
vanized or coated with a material to prevent corrosion. 
The method of building the Hild wall consists of using 
these coated bricks and coated tie rods together with 
coated reinforcing steel in the following manner: erect- 
ing said coated vertical reinforcing steel; placing the 
said coated brick units so that the coated bars are in 
intimate contact with the vertical reinforcing steel and 
are welded thereto. The resulting internal structure 
created by the welded steel described by Hild is a 
Vierendeel truss and constitutes the sole source of 
strength of his building wall. No grout is placed there- 
in and in fact grouting is contrary to the teaciting of 
the said Hild patent which, as respects building walls, 
expressly teaches a hollow wall, Moreover, as estab- 
lished by the undisputed testimony of the expert called 
as a witness by appellants, grouting would be injurious 
to this hollow wall construction since the coated brick, 
coated tie, and coated reinforcing steel precludes bond- 
ing (J. A. 90, 91). Without bonding, the grout merely 
adds substantial weight without adding a correspond- 
ing increase in the strength of the wall because a 
monolithic wall structure is not created thereby (J. A. 
90, 91, 97, Exhibit 16). 
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Hild, as a secondary and subsidiary embodiment, also 
suggests that the same coated blocks connected by the 
same coated connecting means and surrounding the same 
coated reinforcing steel may be employed for solid 
foundation walls. Hild says on this subject: 

“The blocks are intended not only for wall struc- 
tures but also for solid foundation walls. When so 
employed, a footing 11 of concrete is first poured, 
on top of which the blocks are placed just as in 
a wall structure, two to three or more courses 
being employed depending upon the height of the 
foundation. Vertical and horizontal reinforcing 
rods 12 and 14 are placed between the blocks and 
into the footing, and the hollow space is then filled 
with concrete to make a solid foundation. A foun- 
dation of this character may be employed for ordi- 
nary wooden frame buildings or as a foundation 
for a reinforced hollow wall structure such as here 
described. It is cheaper than an ordinary founda- 
tion as the lumber and carpenter labor required in 
connection with the building of forms to receive 
the concrete is entirely eliminated.” (J. A. 195K 
pg- 2 Column 1, lines 14-31). 


The only blocks described in Hild, which are the an- 
tecedents of the paragraph references quoted above, are 
the same coated blocks with the same coated connect- 
ing means. Similarly, the only reference to vertical 
and horizontal reinforcing rods in the patent is to 
coated reinforcing rods. Thus, again, even in the sec- 
ond embodiment in Hild, no monolithic wall structure 
is shown because such coating precludes the bonding 
described above. 
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The Secondary or Cumulative Prior Art. 

The trial court also relied upon the statement by 
plaintiffs-appellants in its application and upon Betzler 
and Simms for the proposition that pouring grout be- 
tween the sides of spaced brick walls was conventional 
practice prior to plaintiffs’ patent application. (J. A. 
38-39). Specifically, page 1 of plaintiffs’ patent appli- 
cation recited: 

“In the prior art, there have been generally two 
types of reinforced grouted masonry walls. One 
is made with the so-called hollow concrete blocks. 
Each of these blocks have one or more vertical 
openings which, when the blocks are laid in a con- 
ventional manner, are in alignment with similar 
openings or hollow spaces in the contiguous 
blocks. These types of blocks therefore provide a 
series of cells in which reinforcing steel may be 
inserted to the full height of the wall and in which 
the grout may be substantially continuous from the 
bottom of the wall to the top. 

“The other type of reinforced grouted masonry in 
the prior art is that generally made with conven- 
tional clay bricks. In such a wall, the bricks are 
laid separately on each side of reinforcing steel 
which is spaced therebetween. The grout is poured 
between the bricks to embed the reinforcing steel 
and to fill the space.” 


The patent to Betzler No. 1,892,605 (J. A. 195D) 
was relied upon to demonstrate that it was old in the 
art to fill certain hollow walls with concrete (J. A. 96). 
No contention was made by the Patent Office that there 
was anything in Betzler suggesting that it should be 
combined with Hild or that a solid wall produced by 
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filling the Betzler wall with concrete would be monolithic. 
The undisputed testimony was that a wall produced in 
accordance with the Betzler patent would not be mono- 
lithic, that filling it with concrete would be prohibited 
by the local building ordinances and that it would not 
meet the building requirements for Washington, D.C. 
(J. A. 97). 


The second subsidiary reference relied upon by the 
Commissioner was the Simms patent No. 1,499,483 
(J. A. 195L). The undisputed testimony at the trial, 
was that the wall produced by the method disclosed in 
Simms did not create a monolithic wall because no 
concrete is poured around the vertical reinforcements 
which would bond these reinforcements to the brick 
units (J. A. 95). Since there is no bonding between 
the steel and the brick units, each structural member 
acts as a separate unit. This is opposed to the manner 
in which a wall built in accordance with the instant 
Pollack and Adams method acts as a single unitary 
monolithic wall (J. A. 68-71, 90). No contention was 
made by the Commissioner that there was anything dis- 
closed in Simms which would suggest combining this 
reference with Betzler or with the Hild reference. 
Neither Simms nor Betzler disclose the spaced parallel 
bricks such as are utilized in the Pollack and Adams 
method of construction. 


The Need for an Earthquake Resistant Wall. 
Plaintiffs-Appellants’ principal witness was Robert E. 
Franklin, a consulting structural engineer qualified by 
a Master of Science in civil engineering, his registra- 
tion as a civil and structural engineer in California and 
elsewhere, and by a substantial history as an engineer- 
ing teacher at various universities. 
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Mr. Franklin testified that there had long been a need 
for a low-cost method of providing earthquake resistant 
structures (J. A. 64, 65). It was established that there 
were many areas of the United States in which earth- 
quake stresses on building structures occurred. These 
areas stretched from Maine to California and Washing- 
ton (Exhibit 3, J. A. 178-D and Exhibit 4). The need 
for a low-cost earthquake type construction has existed 
throughout recorded history of construction and particu- 
larly in the West since the disastrous earthquakes in 
San Francisco of 1905, in Long Beach of 1933, and in 
Helena, Montana of 1935. It was undisputed that 
the Pollack and Adams wall, met the qualifications for 
an earthquake resistant building wall and at low cost. 
It was expressly approved by numerous cities, includ- 
ing the city of Long Beach (Exhibit 7, J. A. 179, 
183 and City of Los Angeles, Exhibit 8, J. A. 181), as 
a building wall. It is uncontradicted from the testimony 
of Mr. Franklin that the Pollack and Adams method 
produced an unusual and surprising result (J. A. 66, 
86). The Pollack and Adams wall was established by 
the record before the trial court as a monolithic building 
wall “because the grout mix and the face shell units are 
firmly bonded together and because the grout and rein- 
forcing steel is firmly bonded together, so that all the 
elements of the wall, whether the elements be large or 
small, must react on strain and stress together . . . so 
that the wall acts as a unit” (J. A. 68-72). Exhibits 
were offered showing numerous buildings constructed in 
accordance with the claims in plaintiffs’ application 
(J. A. 82-85, 185-191, and Exhibits 12, 13, and 14). 
Mr. Franklin expressly testified and without contradic- 
tion that the Pollack and Adams method filled the need 
for a low-cost method of earthquake resistant construc- 
tion (J. A. 85). 
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The Hild Reference. 

The Hild method of construction describes a wall 
which obtains its structural strength from the interac- 
tion of reinforcing metal contained within and spaced 
from the surfacing walls. This reinforcing metal con- 
sists of vertical bars, long horizontal bars placed be- 
tween the parallel brick members, and short metal ties 
placed perpendicular to the wall. These three bars ele- 
ments are welded together to form an interconnected 
spaced frame which has been termed by the engineering 
profession as a Vierendeel truss (J. A. 88). 

In the patented Hild wall the inside faces of the wall 
are covered with waterproofing materials to keep the 
weather out and the steel elements themselves have 
either been galvanized or painted with red lead or some 
other materials to prevent corrosion. The space in be- 
tween the two parallel brick walls is not filled with 


grout except in the foundation. Even the foundation is 
not monolithic because there is no bond between the 
grout and the wall because of the waterproofing mem- 
brane and no bond between the grout and the reinforc- 
ing steel because of the coating of corrosion resistant 
material. The foundation therefore does not act as a 
single unit but rather as 3 separate elements (J. A. 91). 


Considerable difficulty is encountered in attempting 
to construct a Hild wall (J. A. 93). This is because 
extreme care must be used to align the vertical 
steel, the horizontal steel, and the horizontal crossed ties 
to place them in such close proximity such that they 
may be welded to produce a Vierendeel truss. Delay is 
further encountered in the construction of this wall 
since as each course is laid it is necessary to weld the 
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cross-ties on the vertical steel members. An additional 
intermediate step called for by the said Hild patent 
is the waterproofing of the wall (J. A. 93). 


Mr. Franklin testified that the Hild method of con- 
struction is not now being used and further did not 
meet the requirements in California or elsewhere for 
an earthquake resistant wall (J. A. 90). 


The decision of the Patent Office Examiner and the 
Board of Appeals was that it would be obvious in view 
of the prior art to fill the Hild wall with concrete to 
produce the Pollack and Adams monolithic wall (J. A. 
176). The expert, Mr. Franklin, testified that it would 
not be obvious to fill the Hild wall with concrete. He 
testified further that if the Hild wall was filled with 
concrete it would not be a monolithic wall and the con- 
crete would only add load to the wall without adding 
any strength (J. A. 90, 91). 


An additional fact in support of appellants’ conten- 
tion that it would not be obvious to fill the Hild wall 
with concrete is that to so do would be contrary to the 
ACI Building Code (Exhibit 15, J. A. 182G). This 
Code provides among other things that metal reinforce- 
ments in the interior of a wall at the time concrete 
is to be placed must be free of all loose rust, scale or 
other coatings that would destroy the bond between the 
concrete and the reinforcing steel. Since the only rein- 
forcing steel utilized in a Hild structure is coated steel, 
it would not occur to an engineer to fill the Hild wall 
with concrete and thereby produce a wall which is not 
in accordance with the Code requirements. 


At the trial, a drawing, Exhibit 16 (to be considered 
by court in original form), was introduced into evi- 
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dence. This drawing was prepared under the direction 
of the expert, Mr. Franklin (J. A. 97). It compares 
the wall described in the Hild patent with the Pollack 
and Adams wall. The said drawing shows a Hild wall 
in a static condition as well as a Hild wall filled with 
concrete under stress, similar to that produced as a re- 
sult of earthquake conditions. From an examination of 
Exhibit 16 it will be noted that due to the lack of 
bonding between the various elements of the Hild wall, 
te., the surfacing units, the reinforcing steel, and the 
internal vertical layer of grout, that the various units 
under earthquake conditions produce counteracting 
forces which result in a weakening of the wall, in con- 
trast to the strong earthquake resistant wall of Pollack 
and Adams. 


Statutes Involved. 


35 U. S. C. 103 
Conditions for patentability; non-obvious subject 
matter 


A patent may not be obtained though the inven- 
tion is not identically disclosed or described as set 
forth in Section 102 of this title, if the differences 
between the subject matter sought to be patented 
and the prior art are such that the subject matter 
as a whole would have been obvious at the time 
the invention was made to a person having ordi- 
nary skill in the art to which said subject matter 
pertains. Patentability shall not be negatived by 
the manner in which the invention was made. Pat- 
ent Act of July 19, 1952, c. 950, 66 Stat. 792, 
U.S.C. A. Title 35, §103. 
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35 U.S.C. 145 

Civil action to obtain patent 

An applicant dissatisfied with the decision of the 
Board of Appeals may unless appeal has been 
taken to the United States Court of Customs and 
Patent Appeals, have remedy by civil action against 
the Commissioner in the United States District 
Court for the District of Columbia if commenced 
within such time after such decision, not less than 
sixty days, as the Commissioner appoints. The 
court may adjudge that such applicant is entitled 
to receive a patent for his invention, as specified 
in any of his claims involved in the decision of 
the Board of Appeals, as the facts in the case 
may appear and such adjudication shall authorize 
the Commissioner to issue such patent on compli- 
ance with the requirements of law. All the expense 


of the proceedings shall be paid by the applicant. 
Patent Act of July 19, 1952, c. 950, 66 Stat. 792, 
U.S.C. A., Title 35, Section 145. 


Statement of Points. 

Appellants, Sheldon L. Pollack and Max E. Adams, 
assign as error on appeal the following: 

1. The Trial: Court erred in applying to the instant 
case the rule of law with respect to the presumption of 
validity attaching to the Patent Office adjudication 
which requires that Appellants produce evidence which 
leads to “a thorough conviction that the Patent Office 
erred or that its decision was not warranted on the 
evidence before it.” 


2. The Trial Court erred in failing to find that sub- 
stantial new evidence had been presented in the trial 
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which had not been presented to the Patent Office, 
which entitled appellants to the issuance of a patent, cov- 
ering the claims in suit. 

3. The Trial Court erred in failing to hold that the 
substantial new evidence presented in a trial under 35 
U. S. C. 145, which was not presented to the Patent 
Office and the effect it would have had on the Patent 
Office is unknown, precludes the application to the 
facts in the instant case of any presumption of validity 
of the decision of the Patent Office. 


4. The Trial Court erred in basing its decision upon 
a presumed validity of a decision of the Patent Office 
and thereby denying appellants under the facts of the in- 
stant case due process of law under the Fifth Amend- 
ment of the Constitution of the United States. 


5. The Trial Court erred as a matter of law in con- 


struing and interpreting the Hild patent to disclose a 
monolithic foundation wall consisting of grouted un- 
coated brick, uncoated tie rods and uncoated structural 
steel. 


6. The Trial Court erred in holding that the Hild 
patent alone, or in combination with other evidence, an- 
ticipated appellants’ invention, or made appellants’ inven- 
tion obvious, in the light of the fact that the Hild pat- 
ent alone, or in combination with said evidence required 
substantial reconstruction to result in appellants’ inven- 
tion. 

7. The Trial Court erred in holding that a combina- 
tion of Hild and other prior patents anticipated appel- 
lants’ invention or made it obvious in the light of, or 
absence of, any evidence teaching or suggesting such 
combination. 
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8. The Trial Courts’ findings and conclusions that 
appellants’ invention was anticipated by or made obvious 
by Hild were clearly erroneous in the light of the Trial 
Courts’ error in law as to the construction of the Hild 
patent and the uncontroverted evidence that appellants’ 
invention met the legal requirements for a validly pat- 
entable invention. 


9. The Trial Court erred in holding that in a trial 
under 35 U. S. C. 145, appellants had the burden of 
overcoming the effect of the decision of the Patent Of- 
fice. 


10. The Trial Court erred as a matter of law 
in failing to give proper consideration to appellants’ un- 
contradicted evidence of industry acceptance of the fill- 
ing of a long felt need and the advance in the art dis- 
closed by appellants’ invention. 


11. The Trial Court erred in failing to enter Judg- 
ment in favor of Plaintiff authorizing and directing the 
Commissioner of Patents to issue Letters of Patent of 
the United States to the Plaintiffs Pollack and Adams, 
including claims 17 and 18 as set forth in the applica- 
tion and complaint herein. 


Summary of the Argument. 

Appellants’ action before the trial court was a suit 
for a patent pursuant to 35 U. S. Code Section 145. 
The invention described and claimed in appellants’ 
patent application relates to a monolithic earthquake 
resistant building wall and a relatively inexpensive 
method of constructing such a wall. It was undisputed 
from the evidence produced at the trial, and the trial 
court was in accord, that appellants had made a real 
worthwhile contribution to the building art. The trial 
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court record conclusively established that the invention in 
question had met a long felt need in the construction 
art particularly for low cost earthquake resistant con- 
struction that would meet the stringent requirements 
for commercial buildings and schools. 

The trial court held, in substance, that the foregoing 
meritorious factors were irrelevant because of a dis- 
closure in a prior art reference, the Hild patent, standing 
alone or in combination with the admitted practice in ex- 
istence at the time. Appellants’ claims relate to a mono- 
lithic wall and such a wall is possible only by firmly 
bonding the faces of the brick and the tie rods and the 
vertical and horizontal steel in appellants’ wall. The trial 
court conceded that the principal embodiment in Hild 
disclosed a hollow wall constructed by the use of coated 
brick connected by galvanized or coated metal and 
welded to coated horizontal or structural steel. Since 


the method of constructing Hild’s hollow wall with 
these coated elements was clearly distinguishable from 
appellants’ method, the trial court did not contend either 
that this principal embodiment of Hild was an antici- 
patory reference under 35 U. S. C. 103 or that it 
precluded novelty under 35 U. S. C. 102. 


The court instead relied upon the so-called secondary 
embodiment in Hild which discloses a so-called founda- 
tion wall. In this embodiment, the same structure con- 
taining the same elements described above is erected as 
a foundation wall and it is then filled with grout. While 
recognizing that the coated bricks, coated tie rods and 
coated structural steel, because such coating prevents 
bonding with the grout, precluded the main embodiment 
of Hild from becoming a monolithic wall, the court 
held that Hild disclosed uncoated brick, uncoated tie 
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rods, and uncoated structural steel in connection with 
this foundation wall. Appellant asserts that nowhere 
within the four corners of the Hild patent does it dis- 
close a method of wall construction encompassing any 
other kind of brick other than coated brick connected 
by coated tie rods and coated structural steel. Hild 
affirmatively states that he is describing wall elements, 
i.e. brick connected with tie rods and structural steel, 
which are to be employed for “wall and foundation 
structures” and these elements are disclosed by Hild to 
be coated for the purposes disclosed in the patent. This 
interpretation by the trial court of Hild, which inter- 
pretation is a question of law for this court, is errone- 
ous. 


The Trial Court’s error in its interpretation of the 
Hild foundation wall affected not only its conclusion as 
respects the disclosure in Hild standing alone, but also 


its conclusion as to the effect of a combination of 
Hild and the prior art wall. Since Hild disclosed only 
coated brick, coated tie rods, and coated structural steel, 
a combination of Hild’s foundation wall with the prior 
art method of filling building walls with grout would 
still result only in a non-monolithic wall. The presence 
of the coated elements precludes bonding and therefore 
precludes a monolithic wall which is a central element 
of appellants’ invention. To hold that a combination of 
these references would suggest appellants’ method of 
wall construction to one skilled in the art, it would be 
necessary that the Hild reference be substantially re- 
constructed. Such reconstruction for purposes either of 
anticipation or to preclude novelty cannot bar the issu- 
ance of a patent. While this question was not reached 
by the Court because of its erroneous construction of 
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the Hild reference, the factual showing below estab- 
lishes that one skilled in the art would not, by a com- 
bination of references, have been led to appellants’ 
method of wall construction (J. A. 90, 91). 

At the trial of the action below, appellants presented 
the testimony of a recognized expert demonstrating 
that Hild did not and could not disclose a monolithic 
wall and further ‘establishing that the load bearing ca- 
pacity of appellants’ wall far exceeded the Hild struc- 
ture particularly as respects earthquake resistant char- 
acteristics. Despite this new evidence, the trial court ap- 
plied a rule of law which required appellants to produce 
evidence that carried a “thorough conviction that the 
Patent Office erred or that its decision was not war- 
ranted on the evidence before it.” The decisions of this 
court establish that both of the provisions of that rule 
are inapplicable where new substantial evidence is pre- 
sented in the trial court. It is particularly erroneous 
to require appellants to show that the Patent Office deci- 
sion was “not warranted on the evidence before it,” 
when appellants relied principally on new evidence pre- 
sented for the first time to the trial court. Moreover, 
in the light of this new evidence, it was erroneous 
for the trial court to impose and apply a strong pre- 
sumption of correctness in favor of the Patent Office 
decision where that decision was made in an ex parte 
hearing, by officers who are both opponents and judges 
of the facts without any opportunity for appellants to 
test the factual conclusions of the Patent Office by 
cross-examination or otherwise. 


By judicial gloss, the de novo hearing provided by 
35 U.S. C. Section 145 has been construed by the trial 
court to incorporate a rule which imposes an almost in- 
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superable burden upon a litigant to show “by a thorough 
conviction that the Patent Office erred or that its de- 
cision was not warranted on the evidence before it.” 
Since 35 U. S. C. 145 does not provide for either the ad- 
mission or any legal effect of proceedings to obtain a 
patent before the Patent Office and since those pro- 
ceedings are determined by officers who are both op- 
ponents and judges of the facts and the factual con- 
clusions of those officers cannot be tested by cross-ex- 
amination or otherwise. The statutory provisions of 35 
U. S. C. 145 as so construed and as applied to the facts 
in the instant case are arbitrary and unreasonable and 
deprive appellants of due process under Amend- 
ment V of the Constitution of the United States. 


—22— 


ARGUMENT. 
I. 

The Trial Court Erred as a Matter of Law in In- 
terpreting the Primary Reference, the Hild 
Patent, to Suggest a Grout Filled Monolithic 
Wall Encompassing Uncoated Brick, Uncoated 
Tie Rods and Uncoated Supporting Steel. That 
Error in Law Infected All of the Basic Factual 
Findings and Legal Conclusions so That the 
Judgment Below Requires Reversal. 

It is established law that the construction or inter- 
pretation by a trial court of the language of a patent 
is a question of law upon which this Court of Appeals 
is the final arbiter, and that the determination of such 
a question is not a question of fact to which the “clearly 
erroneous” provisions of Rule 52(a) are applicable. 

Singer Mfg. Co. v. Cramer, 192 U. S. 265, 
24 S. Ct. 291, 48 L. Ed. 437; 

Sanitary Refrigerator Co. v. Winters, 280 U. S. 
30, 50S. Ct. 9, 74 L. Ed. 147; 

Coupe v. Reyer, 155 U. S. 565, 15 S. Ct. 199, 
39 L. Ed. 263; 

Winans v. Denmead (1853), 15 How. 329, 56 
U. S. 329, 14 L. Ed. 717; 

New Wrinkle, Inc. v. John R. Armitage & Co. 
(C. A. 3, 1960), 277 F. 2d 409; 

Westinghouse Electric Corp. v. Bull Dog Elec- 
tric Co.,-106 F. Supp. 819 aff’d. 206 F. 2d 
574, cert. den. 74 S. Ct. 240, 346 U. S. 909, 
98 L. Ed. 406; 

American Optical Co. v. New Jersey Optical 
Co., 58 F. Supp. 601. 


—— 


In Nicholson v. Carl W. Mullis Engineering and 
Manufacturing Company, 315 F. 2d 532 (C. A. 4, 
1963), the Court of Appeals reversed a determination 
of validity of a patent by the trial court, which deter- 
mination had been based, not upon conflicting testi- 
mony, but upon a comparative reading of certain patents. 
In reversing, the court said: 

“Inasmuch as these documents are equally as 
available to us, the resolution of the question of 
patent validity by the trial court is not as binding 
here as would be a factual ascertainment upon 
varying evidence under Rule 52(a) F. R. Civ. P., 
Kiwi Coders Corp. v. Acro Tool & Die Works, 
250 F. 2d 562 (7 Cir., 1957).” 


Where the issue is a question of law, Rule 52(a) is 
inapplicable. 

Great Atlantic and Pacific Tea Co. v. Super 
Market Equipment Co., 340 U. S. 147, 71 S. 
Ct. 127, 95 L. Ed. 162; 

New Product Corp. v. Outboard Marine and 
Mfg. Co. (C. A. 7, 1959) 263 F. 2d 521; 

Gross v. J.F.D. Manufacturing Company, 314 
F. 2d 196 (C. A. 2, 1963); 

Industrial Instrument Corporation v. Foxboro, 
307 F. 2d 783 (C. A. 5, 1962). 


A. The Hild Patent Only Discloses a Non-Monolithic 
Structure. 

The invention sought to be patented by the appellants 
relates to an efficient method of construction of a 
unitary monolithic concrete masonry wall and to a wall 
erected by that method. 
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The trial court accurately described the disclosure in 
the Hild patent, the primary reference relied upon by 
the court, in the following words: 

“The Hild patent No. 2,250,763, discloses plain- 
tiffs’ basic unit consisting of a pair of bricks held 
in spaced relationship by spaced parallel metal con- 
necting rods whose ends are embedded in the 
bricks. It also shows using that basic unit to 
build up a hollow wall by stacking the bricks to 
form two parallel walls with reinforcing steel in 
the space between them. The reinforcing steel 
and the inner sides of the two brick walls are 
coated, the former to prevent corrosion, and the 
latter for waterproofing.” (J. A. 38, 39) (Em- 
phasis added) 

The trial Courts holding as to this interpretation of 
Hild is overwhelmingly demonstrated by the language 


in the Hild patent. That language clearly demonstrates 
that only coated reinforced steel and coated brick are 
disclosed. 


Thus, Hild states that the object of the present 

invention is: 
“, .- to provide a hollow wall structure of the 
character described which may be thoroughly 
water and moisture proofed.” (J. A. 195K, col- 
umn 1, lines 25 through 30) 

Again, Hild states: 
“The bars may be galvanized or coated with any 
suitable material to prevent corrosion, and when 
reinforcing bars are welded thereto as will herein- 
after appear, red lead or a similar coating material 
should be applied.” (J. A. 195K, page 1, column 
1, line 55 through column 2, line 55) 
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Hild states again: 
“The blocks may be water and moisture proofed 
on their inner adjacent faces either before or after 
placement in a wall.” (J. A. 195K, column 2, 
line 55 to page 2, column 1, line 2) 


Finally, Hild states: 
“Suffice it to say that a hollow block wall with 
an intermediately reinforcing steel frame, to which 
the blocks are tied, is secured; a moisture and 
water proof structure is insured; - 
(J. A. 195K, page 2, column 1, lines 6 dirongii 8) 


All of these items of evidence in the Hild patent itself 
as to coated steel and water proofed coated brick walls 
support the trial court’s holding quoted above ; 
“The reinforcing steel and the inner sides of the 
two brick walls are coated, the former to prevent 


corrosion, and the latter for water-proofing.” 
(J. A. 39) 


However, the trial court then holds that in addition 
to the foregoing, the Hild patent shows another embodi- 
ment, a foundation wall. As to this embodiment, the 
court notes 

. The steps of using the two-brick basic unit 
to build up spaced parallel brick walls three or 
more courses high on either side of vertical re- 
inforcing rods between and adjacent each of the 
brick walls, and then filling the hollow space be- 
tween the walls with grout. Hild does not disclose 
coating the reinforcing structure or the interior 
surfaces of the brick walls in this embodiment of 
his invention.” (J. A. 39) 
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Upon this analyses, the court rests its principal holding, 

which is that: 
“It appears to the Court that each of the claims 
is directly readable on the grout-filled foundation 
wall embodiment of Hild. That embodiment 
shows a monolithic wall construction made up of 
basic two brick units identical to plaintiff’s which 
are stacked on either side of vertical reinforcing 
members. After the bricks are stacked three or 
more layers high, the space between them is filled 
with grout.” (Emphasis added) (J. A. 41) 


The concluding reference of the court on this point 
is the following statement: 

“The plaintiffs have contended that since the in- 
terior of Hild’s hollow wall embodiment is coated 
to prevent corrosion, a person skilled in the art 
would not be taught to fill it with grout. This 
contention is effectively rebutted by the presence, 
in the very same disclosure, of a similar but non- 
coated solid wall embodiment which is filled with 
grout.” (J. A. 42) 


The error in the court’s interpretation or construc- 
tion of the so-called “secondary embodiment” in Hild, 
z.e., the so-called foundation wall, is that the court 
failed to recognize that, although this foundation wall 
disclosed a wall filled with grout, it did not disclose a 
monolithic wall, which is a desired effect of appellants’ 
method. 


The term “monolithic” means a wall which acts as an 
integral or single unit structually. The sides of the wall, 
the grout, and the metal are bonded to each other to 
act as an integral unit. Such an integral wall responds 
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to stress, and particularly earthquakes, as a unit, with- 
out the defect of counteraction of the separate, unin- 
tegrated parts, which tends to weaken the wall in the 
face of such stress. These critical distinctions between 
a monolithic and nonmonolithic wall were established 
through testimony of the expert, Mr. Franklin, in the 
trial below (J. A. 71, 90-91, 96, 97, Exhibit 16). 


There is no dispute, as the expert, Mr. Franklin, 
testified, that the grouting of coated bricks, connected 
by coated rods and surrounding galvanised or coated 
supporting steel, absolutely precludes a monolithic wall. 


As noted above, the trial court conceded that the 
main embodiment of the Hild patent states that the 
“reinforcing steel and the interior sides of the two 
bricks are coated, the former to prevent corrosion, the 
latter for waterproofing.” But the court states that, 
as to the elements in the so-called “secondary embodi- 
ment”: 

“Hild does not disclose coating the reinforcing 
structure of the interior surfaces of the brick 
walls.” (J. A. 39). 


This is the only sentence and the only contention 
which the court below relied upon. It follows, there- 
fore, that if the court is erroneous as to this interpreta- 
tion of the language of the Hild patent, an interpreta- 
tion which is a question of law only, the only basis 
for the court’s decision falls. 


It is respectfully submitted that this interpretation 
of the so-called second embodiment of Hild is clearly 
erroneous as may be noted from the face of the Hild 
patent itself. 


ie 


The language reads as follows: 

“The blocks are intended not only for wall struc- 
tures but also for solid foundation walls. When 
so employed, a footing 11 of concrete is first 
poured, on top of which the blocks are placed just 
as in a wall structure, two or three or more 
courses being employed depending upon the height 
of the foundation. Vertical and horizontal rein- 
forcing rods 12 and 14 are placed between the 
blocks and into the footing, and the hollow space 
is then filled with concrete to make a solid founda- 
tion. A foundation of this character may be em- 
ployed for ordinary wooden frame buildings or as 
a foundation for a reinforced hollow wall structure 
such as here described. It is cheaper than an ordi- 
nary foundation as the lumber and carpenter labor 
required in connection with the building of forms 


to receive the concrete is entirely eliminated.” (em- 
phasis added) (J. T. 195K, p. 2, col. 1, lines 14-31). 


There is nothing in this portion of Hild which con- 
tradicts the clear inference that the reference to “the 
blocks” and to “vertical and horizontal reinforcing rods” 
refers only to the same blocks and vertical and hori- 
zontal reinforcing rods which have been heretofore de- 
scribed, i.¢., coated brick connected by galvanized or 
coated metal, and surrounding reinforcing bars which 
are coated. 


The basic description reads as follows: 

“Referring to the drawing in detail and par- 
ticularly to Fig. 1, A indicates in general the type 
of building block employed for wall and foundation 
structures. The block consists of inner and outer 
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blocks indicated at 2 and 3 respectively, formed 
from concrete or any other suitable material. In 
the casting of the blocks they are spaced apart and 
are permanently tied together by metallic members 
in the form of cross bars 4, beaded at the 
ends as indicated at 4a so as to become firmly 
anchored in the concrete when it sets. The bars 
4 may be galvanized or coated with any suitable 
material to prevent corrosion, and when reinforc- 
ing bars are welded thereto, as will hereinafter ap- 
pear, red lead or a similar coating material should 
be applied.” (J. A. 195K, col. 1, line 44, to p. 1, 
col. 2, line 4). 


To interpret Hild in the manner suggested by the 
Court also requires the assumption that the reinforcing 
bars to be employed would be coated from the com- 
mencement of the hollow wall embodiment upward and 


uncoated below. That construction also supposes coated 
bricks with galvanized or coated tie rods for use in the 
hollow wall portion above and uncoated bricks with 
uncoated tie rods for use in the foundation embodi- 
ment below. Nothing in Hild suggests such a jerry- 
built structure. 


Since, as respects Hild’s basic elements, one of the 
purposes thereof is that these elements be waterproofed, 
moistureproofed and corrosion-free, and because Hild 
in his own language only discloses coated brick with 
galvanized or coated tie rods and coated reinforcing 
bars, and, since such elements having these character- 
istics, even when filled with grout, do not create a 
monolithic wall, the Court’s legal conclusion to the con- 
trary is erroneous. 
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B. Neither the Disclosure in Hild Alone nor in Combina- 
tion With the Prior Art Walls Relied Upon by the 
Trial Court Would Suggest the Method of Construc- 
tion of Appellants’ Wall. 

The error in law as to the interpretation of Hild, 
described above, reflects not only the Court’s conclusion 
that appellants’ claims are “readable” on Hild but also 
the Court’s secondary conclusion that a combination of 
Hild and admitted prior art building walls would make 
appellants’ wall obvious to one skilled in the art. The 
Prior art walls to which the Court has reference are, 
of course, the practice of filling concrete block walls 
with grout or the practice of employing conventional 
clay bricks, laying them separately on each side of rein- 
forced steel which is spaced therebetween, and pouring 
grout between the bricks. But it is clear that the com- 
bination of this prior art method and wall with the 
disclosure in Hild, as accurately construed above, would 
not result in a monolithic wall for, as will be noted 
from the above quoted portion of the Hild patent, the 
coated Hild bricks, tie rods, and reinforcing steel, when 
filled with grout, do not result in a monolithic wall be- 
cause the grout cannot bind to either the surface of the 
walls, the tie rods, or the reinforcing steel. In fact, the 
undisputed evidence below was that no one skilled in 
the art would fill the Hild wall with grout. The rea- 
sons were stated as follows: 


1. Such grout would only add load to the wall 
without adding any strength (J. T. 91). 
2. The ACI Building Code, Exhibit 15, requires 
that metal reinforcements must be free of coating 
that would destroy the bond between the concrete 
and the reinforcing steel (J. T. 182G). 
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3. Since the only reinforcing steel used in Hild 
is coated steel, it would not occur to an engineer 
to fill the Hild wall with concrete and thereby 
produce a wall which is not in accordance with the 
Code requirements (J. T. 91). 

4. As shown in Exhibit 16, because of lack of 
bonding between the grout and various elements in 
the Hild Wall, the various units under earthquake 
conditions would produce counteracting force which 
would result in weakening of the wall rather than a 
strengthening of it. 


In fact only alteration or violent reconstruction of 
the combined references would permit the argument 
that they suggested the invention disclosed in appellants’ 
claims. Such alteration or reconstruction could only 
be argued on the basis of hindsight. The use of such 
hindsight, either under 35 U. S. C. 102 or 103, is not 
permissible. In the case of Anderson & Co. v. Sears, 
Roebuck & Co. (165 F. Supp. 611), 119 U. S. P. Q. 
236 (D. C. Ill.) the court had before it the question 
of validity of a patent. The court held the patent 
valid and that the prior art references cited by the de- 
fendants did not anticipate the invention disclosed in 
the patent. The court said: 


“Prior art patents are to be measured as anticipa- 
tions by what is clearly and definitely expressed in 
them and they may not be reconstructed in the 
light of the invention in suit and given a signif- 
icance and importance which in fact they did not 
have in the art; they may not be reconstructed in 
light of the later acquired knowledge and then used 
as part of the prior art; the basic question is what 
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does the cited reference itself say. Texas Co. v. 
Globe Oil & Refining Co., 112 F.Supp. 455, 98 
USPQ 312.” 

In the present case, the Examiner, the Board of Ap- 
'peals, and the District Court all have attempted to re- 
‘construct the Hild reference to anticipate or to show 
‘that it would have been obvious to one skilled in the 
art to create the inventive wall disclosed by the Pollack 
and Adams application. To utilize Hild, it must be 
reconstructed and the elements, namely coated structural 
steel and coated surfacing bricks, must be changed to 
produce the Pollack and Adams wall. 


As disclosed by the introductory language in the Hild 
patent and by each of the four claims therein, the Hild 
wall was created for a specific purpose, namely, to 


"create parallel spaced walls with a practically unin- 
- terrupted or hollow air space between them (J. A. 195K, 
Column 1, line 15). Both as respects the principal em- 
bodiment of Hild and in the so-called “foundation wall,” 
the elements disclosed are coated brick, coated tie rods, 
and coated supporting steel. Such elements, as noted 


above, preclude the creation of a monolithic wall by the 
pouring of grout, and the patent examiner, the Board of 
Appeals, and the trial court must reconstruct the ele- 
ments of Hild in both embodiments to create appellants’ 
monolithic wall, i.e., they must uncoat the bricks, uncoat 
the tie rods, and uncoat the structural steel. Such 
violent reconstruction of the prior art does not con- 
stitute anticipation of appellants’ contribution. 
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C. Appellant’s Contribution Constituted Invention and 
Would Not Have Been Obvious to One Skilled in the 
Art. 

In Honolulu Oil Corporation v. Shelby Poultry Com- 
pany (C. A. 4, 1961), 293 F. 2d 124, an appeal was 
taken from a decision of the trial court which had held 
a patent invalid for obviousness. The patent related to 
an automatic poultry defeathering device. In reversing 
the trial court, the Court of Appeals said: 


“The defense of obviousness is founded upon the 
statute, which provides that a patent may not be 
obtained if, in the light of the prior art, the sub- 
ject matter as a whole would have been obvious 
to a person having ordinary skill in the art. The 
courts must provide an answer to that question, 
but they should not do so on the basis of subjective 
speculation as to what, after everything has been 
disclosed to it, might have seemed obvious to it. At 
least, when the record furnishes a basis for resort 
to objective standards, they should govern the 
court’s determination.” 


The Court held that invention was shown where the 
record established that: (1) the inventive machine 


greatly simplified the poultry plucking operation and en- 


larged its productivity; (2) the operating costs were re- 
duced and maintenance and repairs were simplified; (3) 
there was prompt acceptance by the industry to answer 
a recognized need and achieve commercial success; and 
(4) the need had been felt for many years and experts 
of more than ordinary skill had been engaged in the 
search for an answer. 
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The record below amply demonstrated the existence 
of each of the factors described in the Honolulu Oil 
Corporation case. The testimony of the expert Mr. 
Franklin indicated that the erection of a reinforced 
monolithic wall was greatly simplified by reason of the 
use of tie-connected, spaced parallel bricks, and that the 
speed with which the wall could be erected was sub- 
stantially increased by reason of a single grouting 
operation. Mr. Franklin testified further that under 
the admitted prior art method of constructing two 
spaced parallel walls surrounding reinforcing steel, and 
raising the wall one course at a time and grouting a 
single course at a time, it was necessary that the masons 
stand by for the grouting operation and the time for 
curing the cement wall. Thus, a substantial reduction 
in cost results from the use of the Pollack and Adams 
invention. The prompt acceptance of the inventive 


wall was clearly demonstrated by the substantial number 
of prominent buildings which were erected in the South- 
ern California area and elsewhere utilizing the inventive 
method. 


The witness Franklin testified that the inventive wall 
satisfied a need for a low-cost, earthquake resistant 
wall, which need had long existed. 

It should be noted that the Hild patent was based 
on an application filed in 1939, approximately twenty 
years prior to the instant application, and that in that 
time, with the continued need for a low-cost, earthquake 
resistant wall and the search therefor by the construc- 
tion industry, no one had thought to construct appel- 
lants’ claimed monolithic wall by the method disclosed 
by appellants. As the court noted in Pacific Contact 
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Laboratories v. Solex Laboratories (C. A. 9, 1953), 
209 F. 2d 529, 100 USPQ 12; cert. den. 348 U. S. 
816, 75 S. Ct. 26, 99 L. Ed. 643 
“If a prior art device is adaptable to a purpose, 
but is not so adapted, that is evidence that the 
changes required more than mere mechanical 
skill . . .” 


It should also be noted that the trial court conceded 
that the plaintiffs’ method of producing or constructing 
a building wall was commercially important. Neither 
that evidence nor appellants’ evidence as to the long 
felt want for appellants’ wall nor any other evidence of 
patentability was considered by the court, since the 
court erroneously construed the Hild reference as dis- 
closing the substance of appellants’ claims. In revers- 
ing the trial court for invalidating a patent that like 
appellants had affected economy of production, the 
Court of Appeals speaking through Judge Hand in 
Reiner v. I, Leon Co., 285 F. 2d 501 (1960) at 504 
said: 

“To judge on our own that this or that new as- 
semblage of old factors was, or was not, ‘obvious’ 
is to substitute our ignorance for the acquaintance 
with the subject of those who were familiar with 
it. There are indeed some sign posts: e.g. how 
long did the need exist; how many tried to find 
the way; how long did the surrounding and acces- 
sory arts disclose the means; how immediately was 
the invention recognized as an answer by those 
who used the new variant? In the case at bar the 
answers to these questions all favor the conclusion 
that it demanded more intuition than was possessed 
by the ‘ordinary’ workers in the field. The needs 
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were known, but the purpose to fulfill them with 
that minimum of material and labor disclosed in 
the patent had not appeared; and economy of pro- 
duction is as valid as basis for invention as fore- 
sight in the disclosure of new means. In the case 
at bar the saving of material as compared to any- 
thing that had preceded, was very great indeed ; the 
existing devices at once yielded to Reiner’s dis- 
closure: his was an answer to the ‘long-felt want.’ ” 


In the light of the Trial Court’s error in law in in- 
terpreting Hild, and the trial record, it is submitted 


that the Court’s finding that appellants’ contribution 
was obvious is clearly erroneous and should be reversed. 


a ae 


II; 

The Trial Court Erred as a Matter of Law in Fail- 
ing to Hold That Appellants’ Evidence, Which 
Established That Hild Did Not and Could Not 
Disclose a Monolithic Wall, Was New Evidence 
Not Submitted or Considered by the Board of 
Patent Appeals and That Therefore the Deci- 
sion of the Patent Office Was Not Entitled to 
the Great Presumptive Weight Stated in the 
Trial Court’s Decision. 

The record in the instant case discloses that the testi- 
mony offered by the expert, Mr. Franklin, as herein- 
before discussed, to the effect that the disclosure in 
Hild could not result in a monolithic wall, was new evi- 
dence which had not been submitted to the Patent Of- 
fice and which became known to appellants only after 
the decision of the Board of Appeals (J. A. 50, 51). 
In this connection, appellants respectfully refer to the 
arguments and affidavits which were before the Board 
of Patent Appeals (J. A. 149-171 and 196-223). As 
this Court will note, this evidence, produced for the 
first time at the de novo trial below, is not included 
in the evidence or in the arguments before the Board 
of Appeals and is not touched upon in the decision 
of the said Board of Appeals. 


It should be noted further that the trial court in 
this action failed to consider that this evidence was 
new. It is at least arguable that this error of the trial 
court was again due to that court's erroneous interpre- 
tation of the Hild patent as including noncoated ele- 
ments (see argument under Point I above). 


Moreover, and perhaps even more significantly, the 
trial court’s error in its interpretation of Hild, and its 
error in failure to consider appellants’ new evidence, led 
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the trial court into a third error, #.c., the application i 
the instant action of a rule of law which gives strong 
evidentiary effect to a Patent Office decision. The 
court stated: 

“Tt is well to note initially that this court will 
not overturn decisions by the Patent Office unless 
there be a ‘thorough conviction’ that the Patent 
Office erred or that its decision was ‘not warranted 
on the evidence before it.’” 


This Court has clearly repudiated this rule, at least 
as to the italicized portions thereof, in cases where 
substantial evidence is presented to the trial court that 
was not before the Patent Office. Thus, this Court 
stated in Standard Oil Development Co. v. Marsall 
(C. A. D. C. 1950), 86 App. D. C. 210, 181 F. 2d 280: 

“In so deciding we do not give to the decision of 
the Patent Office the weight to which it is to be 
entitled if its rejection of the claims had been made 
on the same facts as were before the District 
Court. See Nichols v. Minnesota Mining and 
Manufacturing Co., 4th Cir. 1940, 105 F. 2d 162. 
There was substantial additional evidence before 
the District Court in the form of demonstrations 
and evidence relating thereto. We cannot in rea- 
son say with certainty that the Patent Office would 
have decided as it did had this additional evidence 
been before it.” (Emphasis added.) 


To the same effect, see Globe Union, Inc. v. Chi- 
cago Telephone Supply Co. (C. A. 7, 1939), 103 F. 2d 
722, 727-728. 


This principle is, of course, analogous to the well-es- 
tablished rule that the presumption of validity which 
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customarily attaches to the decision of the Patent 
Office issuing a patent is substantially weakened or 
vanishes when a new reference not considered by the 
Patent Office is presented to a court. 
Crane Packing Co. v. Spitfire Tool & Mach. 
Co. (C. A. Ill., 1960), 276 F. 2d 271, cert. den. 
80 S. Ct. 1259, 36 U. S. 820, 4 L. Ed 2d 
1517; 
Senco Products, Inc. v. Fastner Corp., 269 F. 
2d 33, cert. den. 80 S. Ct. 370, 361 U. S. 
932, 4 L. Ed. 2d 353 (C. A. Ill, 1959); 
Hobbs v. Wisconsin Power & Light Co., 250 
F. 2d 100 (C. A. Wis., 1958), cert. den. 78 
S. Ct. 774, 356 U. S. 932, 2 L. Ed. 2d 762. 


There is at least as much reason to support the rule, 
indicated by this Court’s opinion in the Standard Oil 
Development Co. case cited above, that substantial new 


evidence weakens or destroys the presumption of cor- 
rectness of a Patent Office decision when the Patent Of- 
fices refuses to issue a patent, as there is to support the 
long-established rule that a new reference, not con- 
sidered by the Patent Office, weakens or destroys the 
presumption of patent validity. As will be further ar- 
gued below, in a trial de novo under 35 U. S. C. 145, 
there is even a total absence of any provision that 
the Patent Office record should be admitted in evidence 
at all. That such a record is admissible in an action 
under 35 U. S. C. 146, and not under Section 145, fur- 
ther demonstrates recognition by the Legislature that a 
Patent Office determination in a nonadversary proceed- 
ing, wherein the Patent Office is both adversary and 
judge, cannot have any special presumptive status at 
least in the face of new evidence. 
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Thus, the Court’s holding that appellants did not 
“overcome the presumption of validity attaching to Pat- 
ent Office adjudications” was clearly in error, as a mat- 
ter of law, because those presumptions, as defined by 
the trial court, were inapplicable in the light of the new 
evidence received in the trial. 

The presumption of validity that the trial court 
attached to the decision of the Patent Office clearly 
violates the basic rules of due process. A legislature 
or court may adopt presumptions which may be utilized 
to prove a fact or establish a burden of proof. It is 
essential however that there be some rational connec- 
tion between the fact proved and the ultimate fact 
presumed, and that the inference from one fact as proof 
of another shall not be so unreasonable as to be purely 
arbitrary. The Supreme Court in the case of McFar- 
land v. American Sugar Refining Company, 241 U. S. 
79, 36 S. Ct. 498 (1916) had before it the question 
of the validity of a Louisiana statute which presumed 
a conspiracy to monopolize trade from the fact of the 
purchase of sugar in Louisiana for a price less than 
the purchase of sugar in another state. The court 
held that the presumption created by the statute had 
no relation in experience to general facts and that 
there was no reasonable connection between the fact 
proved and the ultimate fact presumed. On the basis 
of this analysis of the statute the United States Su- 
preme Court struck down the statute as violating due 
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process and equal protection of the laws. See also 
Tot v. U. S., 319 U. S. 463, 63 S. Ct. 1241 (1943). 


A similar situation is presented by the facts of the 
present case. In the Patent Office no evidence was 
presented on the question of whether the Hild wall in 
its primary hollow wall embodiment, filled with grout, 
or for that matter, the Hild solid foundation wall 
would be a unitary monolithic reinforced wall. At the 
trial new evidence was presented to the effect that a 
monolithic wall cannot be created where the reinforc- 
ing steel is coated, tie rods are coated, and interior 
surfaces of the surfacing bricks are coated. It is 
therefore evident that under no circumstances could 
the Hild reference be used to make the monolithic re- 
inforced concrete wall called for by applicants’ claims. 
The trial court failed to take into consideration this 
new evidence which was not before the Patent Office 
and relied upon the decision of the Patent Office in 
rendering judgment against appellants in a purported 
trial de novo under 35 U. S. C. 145. By such an 
arbitrary action the trial court deprived the appellants 


of due process and their day in court as provided by 
35 U. S. C. 145 because appellants were forced to 
overcome a presumed valid decision while in actuality 


the decision was incorrect on the basis of the facts 
before the trial court. 
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Il. 

United States Code, Title 35, Section 145 Provides for 
a Trial De Novo and a Judgment as the Facts 
in the Case May Appear. The Trial Court Erred 
as a Matter of Law in Holding That in Such a 
Trial Under This Section Appellants Had the 
Burden of Overcoming a Strong Presumption 
of Correctness of an Adverse Patent Office 
Decision, Which Decision Was Made Ex Parte, 
on a Record Not Including the Substantial New 
Evidence Presented to the Trial Court, and 
Without the Opportunity to Test the Opinions 
of the Patent Office by Cross-Examination or 
by Any Other Means. The Application of That 
Presumption on Its Face and as Applied in the 
Instant Case Was Arbitrary and Unreasonable 
and Denied Petitioners Due Process of Law Un- 
der the Fifth Amendment to the Constitution 
of the United States. 

As noted above, the trial court applied here the rule 
first announced in Morgan v. Daniels, 153 U. S. 120, 
14 S. Ct. 722, 38 L. Ed. 657. In that case, an inter- 
ference proceeding was determined by the Patent 
Office in favor of one applicant. The defeated party 
filed an action under RS 4915. On appeal to the 
United States Supreme Court, the Court held that 
“Where the question decided in the Patent Office is 
one between contesting parties as to priority of inven- 
tion, the decision there made must be accepted as 
controlling upon that question of fact in any subse- 
quent suit between the same parties unless the contrary 
is established by testimony which in character and 
amount carries thorough conviction.” (Emphasis 
added.) The trial court herein applied that standard 
to the instant case, drawing its authority from this 
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Court’s opinion in Esso v. Sun Oil Co. (C. A. D.C. 
1955), 97 App. D. C. 154, 229 F. 2d 37, cert. den. 
351 U. S. 973, 76 S. Ct. 1027, which in turn relied, 
for its primary authority, upon Morgan v. Daniels, 
supra. It is respectfully submitted that, particularly 
in the instant case, Morgan v. Daniels is totally inap- 
plicable. This is true for the following reasons: 


1. Morgan v. Daniels supra was expressly 
based upon a decision in an adversary proceeding 
between opposing parties who were given the op- 
portunity not only to present evidence but to 
cross examine opposing witnesses. The instant 
case is not an appeal from an interference pro- 
ceeding but an original proceeding for the issu- 
ance of a patent. The practice before the Patent 
Office, and the record herein, of course, demon- 
strate that appellants had no opportunity to cross 
examine as to any opposing contentions or con- 
clusions of the Patent Examiner. It was im- 
possible for appellants to test the basis for the 
conclusions of obviousness which were reached by 
the Examiner and followed by the Board of 
Appeals. 

2. Morgan v. Daniels supra was a proceeding 
under R. S. 4915. The instant case is a pro- 
ceeding under 35 U. S. C. 145. The legislature, 
by separating revised statute 4915 into 35 U. S. 
Code 145 and 35 U. S. Code 146 has clearly indi- 
cated an intention that ex parte proceedings before 
the Patent Office be given lesser weight than inter- 
ference proceedings. Thus, 35 U. S. C. 146 recites 
“in such suits, the record of the Patent Office shall 
be admitted on motion of either party . . . and the 
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further cross examination of the witnesses as the 
court imposes, without prejudice to the right of the 
party to take further testimony. The testimony and 
the exhibits of the records in the Patent Office 
when admitted shall have the same effect as if 
originally taken and produced in the suit.” 

In dramatic contrast, 35 U. S. C. 145 makes 
no provision for the admission of any Patent 
Office record and makes no provision as to the 
effect of the record in the Patent Office. On 
the contrary, it provides that the court shall make 
its judgment “as the facts in the case may appear.” 
Thus, to give the same presumptive evidentiary 
effect in a Section 145 proceeding as in a Section 
146 proceeding, despite the absence of any similar 
foundation as to the Patent Office record, is to 
disregard the critical distinguishable features of a 
determination in the Patent Office in an ex parte 
hearing and a determination after an adversary 
proceeding. 

3. It is especially incongruous, arbitrary and 
unreasonable to apply such a rule where new evi- 
dence is presented in the trial de novo. As this 
Court noted in Standard Oil Development Co. v. 
Marzall, supra: 

“We cannot in reason say with certainty that 

the Patent Office would have decided as it did 

had this additional evidence been before it. The 

trial in the District Court was de novo, as con- 

templated by revised statute, paragraph 4915 35 

US.C. Section 63 (1946), 35 U.S.C.A. section 

63. While ordinarily the record in the court 

will no doubt be quite similar to that in the 
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Patent Office proceedings, see Globe Union, Inc. 
v. Chicago Telephone Supply Co., 7th Cir. 1939, 
103 F.2d 722, 727, it need not be the same and 
it was not in this case.” 


Thus, for these reasons, this Court said: 

“In so deciding, we do not give to the decision 
of the Patent Office the weight to which it 
would be entitled if its rejection of the claims 
had been made on the same facts as were before 
the District Court.” 

4. The standard of Morgan v. Daniels, an ad- 


versary proceeding, should not be and is not ap- 
plicable to an ex parte determination by the Pat- 
ent Office. The Morgan v. Daniels test is par- 
ticularly inapplicable where new evidence is pre- 
sented. To impose an almost conclusive presump- 


tion after a proceeding in which a litigant is denied 
the fundamental requirements of a fair hearing is 
a violation of the due process provisions of the 
Constitution of the United States. 
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Conclusion. 

For the reasons above stated, appellants pray that 
the judgment below be reversed and the court enter 
an order directing the trial court to enter an order to 
the Commissioner of Patents that a patent be issued in 
accordance with appellants’ claims. 


Respectfully submitted, 
ExtswortH H. Moser, 
Stevens, Davis, MILLER & MosHER, 


Munsey Building, 
Washington, D.C., 
Attorneys for Appellants. 


Of Counsel: 
KENDRICK AND STOLZyY, 
Exwoop S. KENDRICK, 
A. Donatp Srotzy, 
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COMMISSIONER OF PATENTS, APPELLEE 


Appeal from the Judgment of the United States 


District Court for the District of Columbia 
BRIEF FOR APPELLEE 


INTRODUCTION 


This is an appeal (J.A. 44a) from the judgment 
(J.A. 44) of the United States District Court for the 
District of Columbia dismissing the complaint in an 
action brought under 35 U.S.C. 145. In that action, 
appellants Sheldon L. Pollack and Max E, Adams, as 
applicants in an application for patent (J.A. 123 et 
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seq.) entitled “Reinforced Grouted Masonry Wall and 
Method of Erecting the Same”, Serial No. 825,124, 
filed July 6, 1959, sought to have the Court authorize 
the issuance to them of a patent containing claims 17 
and 18 (J.A. 150, 151) of said application. The 
Patent Office Board of Appeals had affirmed (J.A. 
172, 178) the Examiner’s refusal (J.A. 162 through 
167) to allow those claims. No claims have been 
allowed and no other claims remain in said applica- 
tion. 


The Prior Wall Admitted in the Application 


Appellants in their application (J.A. 124, first full 
paragraph) admit prior art as follows: 


The other type of reinforced grouted masonry 
in the prior art is that generally made with 
conventional clay bricks. In such a wall, the 
bricks are laid separately on each side of rein- 
forcing steel which is spaced therebetween. The 
grout is poured between the bricks to embed the 
reinforcing steel and to fill the space. 


The Application 

Applicants in their application disclose (J.A. 123 
through 136c) a reinforced grouted masonry wall and 
a method of building it by using a unit (Fig. 3, J.A. 
136B) consisting of two spaced parallel bricks 11 
joined by two spaced metal rods 12 having their ends 
embedded in the bricks. The spaced parallel brick 
walls (Fig. 4, J.A. 136B) are built up by stacking 
the aforesaid two-brick units about the previously 
erected (Fig. 2, J.A. 136A) reinforcing steel. There- 
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after the space between the walls is filled with grout 
(Fig. 5, J.A. 186C) which surrounds the reinforcing 
steel. Appellants in their application state (J.A. 125, 
first paragraph) that in building the prior art wall, 
it was prohibited by some building codes at any one 
time to pour grout to a height of more than that of 
one brick. The application states, in effect, (same 
paragraph) that the reason for this prohibition is 
that where there is nothing to hold the bricks together, 
if the grout level is too high, the grout pressure will 
tend to push the bricks apart. Appellants’ applica- 
tion states (J.A. 129, first full paragraph) that with 
their method it is possible under building codes to 
pour grout for many layers of bricks rather than for 
one layer at a time. 

The specification of the application contains no ref- 


erence of any kind to earthquake resistance. 


Other Prior Art 


The Hild patent No. 2,250,763 (J.A. 195J) dis- 
closes a basic unit (Fig. 1, J.A. 195) for walls con- 
sisting of two parallel blocks joined by two spaced 
metal rods 4 having their ends embedded in the 
bricks. Hild discloses building two kinds of wall with 
that unit. 

The first kind is a hollow wall having steel rein- 
forcing (J.A. 195K) in which the rods 4 and the re- 
inforcing steel may be coated to prevent corrosion 
(J.A. 195K, col. 1, line 55, col. 2, line 1) and the 
blocks may be coated with water and moisture proof 
material on their inner adjacent faces either before 
or after placement in the wall. 
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Hild’s second kind of wall (J.A. 195K, page 2, col. 
1, lines 14 through 31) involves using Hild’s two block 
unit to build up spaced parallel block walls three or 
more courses high, locating vertical reinforcing rods 
between each of the block walls, and then filling the 
hollow space with grout. Hild does not disclose coat- 
ing of the reinforcing and of the interior surfaces of 
the block walls in this embodiment of his invention. 

The Betzler patent No. 1,892,605 (J.A. 195D) dis- 
closes building up spaced parallel walls having con- 
necting elements 37 (Fig. 6) joining elements of each 
wall, vertical reinforcing steel 48 centrally located be- 
tween the spaced walls, and grout poured into the 
space between the walls after their erection (J.A. 
195H, col 2). 

The Simms patent No. 1,499,483 (J.A. 195L) dis- 
closes erecting a reinforcing framework of vertical 
and horizontal rods, then building up two spaced 
parallel brick walls equidistant from and enclosing 
the reinforcing (Fig. 7), the brick walls being as- 
sembled from units comprising two spaced and joined 
parallel bricks (Fig. 3), and grouting the hollow 
spaces between the brick walls (Fig. 7). 


The Grounds of Refusal of the Claims 


The Examiner (J.A. 167, last paragraph) held 
claims 17 and 18 unpatentable on the ground “that 
applicants’ invention achieves no unobvious result 
above the level of the mechanic skilled in the art in 
view of the prior art of record, particularly the Hild 
and Simms references.” 
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The Board of Appeals added the Betzler patent to 
the record (J.A. 173) and affirmed the Examiner’s 
rejection of claims 17 and 18 (J.A. 178) on the 
ground that the substance of the claims would be ob- 
vious to those of routine skill in the art in view of 
Hild’s method of making a solid wall and prior art 
admitted in appellants’ specification (J.A. 177). The 
Board also referred to the Betzler patent (J.A. 177). 
The Board considered the Simms patent to be merely 
cumulative to the evidence of prior art on which it 
relied. 

The District Court found claims 17 and 18 un- 
patentable on the ground (J.A. 41, first full para- 
graph) that they are directly readable on (or antici- 
pated by, in the sense of 35 U.S.C. 102) the solid 
foundation wall of page 2, column 1 of the Hild patent 
(J.A. 195L). The District Court further found (J.A. 
41, last 2 lines; J.A. 42) that appellant’s disclosed, 
but not claimed, method of building a wall many lay- 
ers high would be obvious to one skilled in the art in 
view of the Hild patent and the prior art grout filled 
brick-faced walls admitted in appellants’ application. 
The District Court further found (J.A. 43) “that the 
evidence, taken as a whole, does not reach the stand- 
ard of proof sufficient to overcome the presumption of 
validity attaching to Patent Office adjudications.” 


SUMMARY OF ARGUMENT 


Appellants disclose a basic unit consisting of two 
brick-like parallel blocks spaced apart and joined by 
two metal rods. That unit is fully disclosed in the 


6 


patent to Hild. Appellants in their specification admit 
that it is old to build a composite wall consisting of an 
inner and outer brick wall with reinforcing steel be- 
tween the walls and with cement grout filling the 
space between the walls. Appellants disclose but do 
not claim a method of building the two brick walls 
consisting of placing reinforcing rods, building a 
high wall on each side of the rods using Hild’s basic 
unit, and then pouring the grout to fill the entire 
space between the walls. Claim 17 drawn to a method 
is not specific to the disclosed method. Claim 18 
drawn to a wall differs from the prior art wall in 
setting forth the metal rods of Hild’s basic unit. Hild 
discloses building a solid foundation wall to a height 
of three or more bricks using his basic unit, providing 
reinforcement between the walls, and then filling the 
entire space between the walls with cement grout. 
No one skilled in the art would read into Hild’s solid 
wall disclosure any requirement that the rods be coat- 
ed to prevent corrosion or that the inside faces of the 
bricks be coated for waterproofing purposes. Claims 
17 and 18 set forth nothing unobvious to one skilled 
in the art in the light of the Hild solid wall disclosure. 
Moreover, appellants’ witness Franklin testified in 
effect that the admitted prior art wall has no coat- 
ings on the reinforcing rods and no waterproofing on 
the inside faces of the brick walls. It would be ob- 
vious to one skilled in the art to build the prior art 
wall using Hild’s basie unit uncoated and filling the 
entire space between the walls at one pour as in Hild’s 
solid wall disclosure. Appellants’ commercial success 
in building walls is not attributable to the substance 
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of the refused claims. Claims 17 and 18 were cor- 
rectly refused for failure to set forth substance pat- 
entable over the prior art. 


ARGUMENT 


Appellants’ Burden of Proof 


In Abbott et al. v. Coe, 71 App. D. C. 195, 109 
F.2d 449, this Court stated: 


Although a court, when it agrees with a Patent 
Office finding, often says so, agreement is not 
necessary to affirmance and disagreement is not 
sufficient for reversal. The question for us is not 
whether in our opinion there was invention, but 
whether the finding that there was none is con- 
sistent with the evidence. 
See also Dyer v. Coe, 75 U.S. App. D. C. 125, 125 
F.2d 192; Potts v. Coe, 78 U.S. App. D. C. 297, 140 
F.2d 470; Esso Standard Oil Co. v. Sun Oil Co., 97 
U.S. App. D. C. 154, 229 F.2d 37; Watson v. Bers- 
worth, 102 U.S. App. D. C. 187, 251 F.2d 898. Ac- 
cordingly, appellants have the burden not merely of 
convincing this Court on a preponderance of evidence 
that they have disclosed and claimed in their applica- 
tion patentable substance; they have the far heavier 
burden of proving that the decisions of the Patent — 
Office tribunals and the District Court are incon- 
sistent with all the evidence before the District Court. 


The breadth of the claims 


One of the weaknesses of appellants’ case is that, in 
their evidence and in their 46 page brief, they fail 
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to distinguish between (1) what they have actually 
done in achieving commercial success, (2) what they 
have disclosed in their application, and (3) what they 
have claimed. 

The issue before this Court is not whether appel- 
lants have, in what they do commercially, an inven- 
tion patentable over the prior art. Nor is the issue 
before this Court whether appellants have disclosed 
an invention patentable over the prior art. The sole 
issue is whether it is inconsistent with the evidence 
not to put aside the Patent Office holdings that their 
clatms are unpatentable over the prior art. 

The refused claims read as follows: 


17. The method of erecting a high strength 
grout filled metal reinforced brick wall compris- 
ing the steps of: erecting vertical metal rein- 
forcement members; placing a plurality of hori- 
zontal layers of pairs of bricks on top of one 
another to provide two parallel vertical brick 
walls so positioned that said metal reinforcement 
members are disposed approximately midway be- 
tween the opposed parallel surfaces of said brick 
walls, each of said pairs of bricks being held in 
spaced parallel relationship to each other by 
metal connecting means, said metal connecting 
means having a strength greater than that of the 
material of said bricks, and a cross section small 
in comparison to the length and height of said 
bricks; and thereafter filling the space between 
said walls and surrounding said metal connect- 
ing means and said vertical metal reinforcement 
members with grout thereby forming a unitary 
monolithic reinforced wall structure. 
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18. A unitary monolithic wall construction 
comprising: a plurality of vertical metal rein- 
forcement members; two vertical brick walls hav- 
ing opposed parallel surfaces including a plural- 
ity of horizontal layers of pairs of bricks located 
on top of one another and disposed approximately 
the same distance from and on opposite sides of 
said reinforcement members, each pair of said 
parallel bricks having metal connecting means to 
hold said bricks in spaced parallel relation to 
each other, said connecting means having a 
strength greater than that of the material of 
said bricks and a cross section small in compari- 
son to the length and height of said bricks; and 
grout located in the space between the opposed 
parallel surfaces of said walls and surrounding 
said connecting means and said vertical metal 
reinforcement members, 


None of appellants’ claims specify a height or a 
thickness of wall. 

On this matter of the breadth of the claims, the 
District Court correctly found as follows: 


When viewing the limitations of the claims 
themselves, it appears that claim 17 does not ex- 
clude pouring the grout in increments of small 
height, and that it neither sets forth horizontal 
reinforcing members nor excludes them. It is, in 
fact, readable on a method in which the vertical 
reinforcing structure is in place before the spaced 
brick walls are erected and in which horizontal 
steel, if any, is assembled after the spaced walls 
have been built. 

Claim 18, similarly, does not exclude a wall 
constructed of only a few layers of bricks. 
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i Unpatentability of Claims 17 and 18 over only 
the Hild patent 
Appellants contend that the District Court erred in 
making the following findings relevant to the Hild pat- 
ent disclosure of a solid foundation wall: 


It appears to the Court that each of the claims 
is directly readable on the grout-filled foundation 
wall embodiment of Hild. That embodiment 
shows a monolithic wall construction made up of 

_ basic two-brick units identical to plaintiffs’ which 

' are stacked on either side of vertical reinforcing 

' members. After the bricks are stacked three or 

- more layers high, the space between them is 
filled with grout. (Emphasis added) (J.A. 41) 

| The plaintiffs have contended that since the 

' interior of Hild’s hollow wall embodiment is coat- 

- ed to prevent corrosion, a person skilled in the 


art would not be taught to fill it with grout. This 
' eontention is effectively rebutted by the presence, 
in the very same disclosure, of a similar but non- 
- coated solid wall embodiment which is filled with 
grout. (J.A. 42) 


Appellants in their brief repeatedly assert (brief, 
pages 8, 12, 16, 24, 26, 27, 28, 29, 30, 37, 41) that in 
the solid foundation wall modification of the Hild 
patent (J.A. 195K, page 2, col. 1, lines 14 through 
31) the connecting members 4 of the two-brick unit 
of Fig. 1 and the reinforcing members are coated to 
prevent corrosion, the inside faces of the bricks of the 
unit are coated with water and moisture proofing ma- 
terial, and that therefore this embodiment is not a 
monolithic wall 

Clearly there is no express disclosure that in the 
solid wall such coatings are required. 
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From the mere fact that appellants disclose that 
the bars subjected to moisture-laden air in a hollow 
wall “may be” coated to prevent corrosion and the 
inner faces of the bricks of the hollow wall “may be” 
water and moisture proofed, it does not follow that 
one skilled in the art would read into the disclosure 
of the Hild grouted solid foundation wall embodiment 
a requirement for the same coatings. 

Despite the fact that the Examiner (J.A. 164, last 
3 lines; J.A. 165, last 2 lines) and the Board (J.A. 
176, lines 5 through 9, and last 5 lines; J.A. 177, 
lines 1 and 2) relied on the solid foundation wall dis- 
closure of Hild in refusing claims 17 and 18, and 
despite the fact that the Examiner found that Hild’s 
solid foundation wall is a “monolithic” structure (J.A. 
164, last 3 lines), appellants adduced no expert testi- 


mony to the effect that one skilled in the art would 
construe the Hild disclosure of his solid foundation 
wall to require coated bars and coated inside faces of 
bricks.’ 

Appellants further argue (brief, page 29) : 


To interpret Hild in the manner suggested by 
the Court also requires the assumption that the 
reinforcing bars to be employed would be coated 
from the commencement of the hollow wall em- 
bodiment upward and uncoated below. 


Such assumption is unnecessary since Hild clearly 
discloses (J.A. 195K, page 2, col. 1, lines 25 and 26) 


1 Note that all of the testimony of the witness Franklin at 
J.A. 88 through 97 is directed only to the hollow wall embodi- 
ment of the Hild patent. 
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that his solid foundation wall “may be employed for 
ordinary wooden buildings.” In such use, the rein- 
forcing steel clearly need not extend above the level 
of the grout. 

‘In the absence of expert testimony establishing 
error in the Examiner’s finding that the disclosed 
Hild solid wall is a “monolithic” wall, there was 
clearly no error in the above quoted findings of the 
District Court. 

‘Moreover the District Court could have taken ju- 
dicial notice of the fact that it is well known that it is 
of the essence of the functioning of reinforced con- 
crete that there be bonding between the reinforcing 
rods and the concrete. Accordingly, there is evidence 
that building codes require reinforcing steel for rein- 
forced concrete to be “free from rust, scale, or other 
coatings that will destroy or reduce the bond.” (J.A. 
178C, Section 2610(c); J.A. 182G, Section 504). 
Moreover, appellants’ expert witness Franklin ad- 
mitted (J.A. 108) that in prior practice no paint or 
waterproofing was placed on the insides of the bricks 
of grouted brick walls and that he knew of no practice 
of painting reinforcing steel when it is put in con- 
crete. 

On the total record on this issue it is submitted 
to be clear that no person skilled in the art would 
interpret the Hild solid foundation wall disclosure in 
the manner asserted by appellants in their brief and 
that accordingly the District Court was clearly correct 
in finding that Hild’s disclosed solid wall embodiment 
is “non-coated” and “monolithic.” 


13 


Accordingly, it follows that the District Court was 
clearly correct in finding that claims 17 and 18, ex- 
cept for the non-critical limitation (admitted in the ap- 
plication specification, J.A. 133, to be a matter merely 
of design, hence obvious to one skilled in the art) as 
to the specific position of the reinforcement steel, are 
directly readable on the grout-filled foundation wall 
embodiment of Hild (J.A. 40, last 8 lines, full para- 
graph) and unpatentable thereover. 

Unpatentability of Claim 17 and 18 over the admitted 
prior art wall and method and the Hild patent 

As was noted by the District Court (J.A. 38), 
plaintiff’s application (J.-A. 124) admits prior wall 
construction methods as follows: 


The other type of reinforced grouted masonry 


in the prior art is that generally made with con- 
ventional clay bricks. In such a wall, the bricks 
are laid separately on each side of the reinforcing 
steel which is spaced therebetween. The grout 
is poured between the bricks to embed the rein- 
forcing steel and to fill the space. 


On cross-examination, the appellants’ expert wit- 
ness Franklin admitted (J.A. 108, lowest third page) 
that in said prior art wall there was no paint or 
waterproofing on the insides of the brick walls before 
the grout was poured. He also admitted that he had no 
knowledge that reinforcing steel is ever painted when 
it is put in concrete. 

Thus the admitted prior art wall and method in- 
volves uncoated reinforcement members and uncoated 
bricks. 
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The witness Franklin admitted that the cross-mem- 
bers 12 (Fig. 3, J.A. 136B) of appellants’ basic two- 
brick unit have no function in appellants’ wall after 
the grout has set. Accordingly, it is immaterial 
whether the cross-members of appellants’ basic two- 
brick unit are coated or not. 

The application specification (J.A. 133) states that 
“the reinforcing members may be placed at any pre- 
determined position in accordance with the structural 
design of the wall” The specification further states 
(J.-A. 134) that the reinforcing members may be ad- 
jacent to one of the inner surfaces of the bricks or 
may be centrally located. Thus the application dis- 
closes the location of the reinforcement bars as non- 
critical and as a matter within the knowledge of those 
skilled in the art. Moreover, appellants do not con- 
tend that there is novelty in locating the reinforce- 
ment centrally of the brick walls as required by claims 
17 and 18. 

The District Court made the following findings 
(J.A. 41, 42): 

However, when reviewing the various refer- 
ences introduced at the trial, and the subject mat- 
ter admitted to be old in plaintiffs’ application, 
it does not appear to the Court that construction 
of a wall many layers high—although not claimed 
—would be other than obvious to one skilled in 
the art. Utilizing spaced two-brick units to build 
high walls on either side of vertical reinforce- 
ment members is clearly shown by Hild, and 
Hild even states that his foundation wall can be 
more than three layers high. Pouring grout be- 
tween the sides of spaced brick walls was ad- 
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mitted to be conventional by the plaintiffs in 
their original disclosure, and was shown conclu- 
sively by the secondary references. Since both of 
these teachings were quite common in the art at 
the time of the invention, it does not appear to 
the Court that to combine them would have been 
more than an obvious expedient within the prov- 
ince of mechanical skill. 


In his closing argument at the trial, counsel for 
defendant had stated (J.A. 118): 


Now there is absolutely no evidence by the ex- 
pert witness, in spite of the fact that I called at- 
tention to this matter of the admitted prior art 
wall, both in the opening statement and during 
my cross examination, there was no statement 
by the witness that it would be unobvious to one 
skilled in the art knowing the prior art wall, ad- 


mitted on page 1 of the specification, and with 
before him the Hild patent, there is no evidence 
by the expert that it would be unobvious for one 
skilled in the art to construct the prior art wall 
using the Hild basic unit. 

Despite the fact that appellants thus had their at- 
tention directed to a significant lack of evidence, they 
did not move for opportunity to take additional testi- 
mony. 

Accordingly, it is submitted that the above quoted 
findings of the District Court are clearly correct. 


Appellants’ evidence of commercial success and al- 
leged satisfaction of long recognized need 
Appellants have adduced considerable evidence of 
moderate commercial success of walls designed to be 
earthquake proof and built of a specific, ornamentally 
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attractive * 2-concrete block unit of the Hild type, and 
constructed by a method involving building the con- 
crete block walls up to a height of many 2-block units 
about previously placed reinforcing steel, and then 
in one operation pouring grout for the full height of 
the concrete blocks. There is no evidence of commer- 
cial success with clay brick (J.A. 109, lines 13 and 
14; J.A. 193, first third-page). Also in the only spe- 
cific evidence of an earthquake resistant building wall 
of the type in commercial success the reinforcement 
rods are not located equidistant from the enclosing 
block walls, but consist of two groups of rods, each 
group being parallel to and as close as possible to one 
of the enclosing block walls (P.Ex. 6; J.A. 69; J.A. 
70, the first three of the last 11 lines; J.A. 72, lines 
10 through 16; J.A. 57, lines 5 through 15). 

The refused claims are not limited to concrete- 
block units, nor are they limited to a specific size, 
shape, color, or texture, nor are they limited to a 
method in which grout is poured into a space be- 
tween two block walls many blocks high. The refused 
claims are not limited to reinforcing steel in two ver- 
tical layers, each of which is as close as possible to one 


2The application discloses (J.A. 125, paragraph 2) the 
advantage of concrete blocks in that they can be made in 
attractive colors and textures not obtainable with clay brick. 
An advertising brochure in evidence (J.A. 182B through 


brick (J.A. 182B through 182E; J.A. 106, last 5 lines). 
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of the block walls. Rather the refused claims 17 and 
18 are specifically limited to location of the reinforc- 
ing steel substantially equidistant from both outer 
block walls. 

It is thus clear that the moderate commercial suc- 
cess is not proved to be attributable to the subject 
matter of claims 17 and 18. It is well settled that 
commercial success not directly attributable to the 
substance of the claims has no relevance to the issue 
of patentability of the claims over prior art. Marconi 
Wireless Telegraph Co. of America v. United States, 
320 U.S. 1, 35, 36; Foxboro Co. v. Taylor Instru- 
ment Co. (2d Cir. 1946), 157 F.2d 226. 

Moreover, commercial success is immaterial where, 
as here, there can be no reasonable doubt that the 
refused claims are unpatentable over the prior art. 
Great Atlantic and Pacific Tea Co. v. Supermarket 
Equipment Mfg. Corp., 340 U.S. 147, 153; Union 
Metal Mfg. Co. v. Ooms, 81 U.S. App. D. C. 76, 154 
F.2d 857. 

From the foregoing it follows that appellants have 
failed to prove that the substance of the refused 
claims per se satisfies a long recognized need in the 
art. 


Appellants’ evidence as a whole 


Appellants contend in their brief (page $7) that 
the District Court failed to give proper weight to their 
new evidence. In so contending appellants ignore the 
fact that the bulk of their adduced evidence is irrele- 
vant to the issue of patentability of the refused clatms 
(as previously demonstrated in this brief) and also 
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ignore the fact that on cross-examination (J.A. 101 
through 109) the witness Franklin made numerous 
admissions damaging to appellants’ case (also pre- 
viously demonstrated in this brief). 

As Chief Justice Taft stated in EFibel Process Co. 
v. Minnesota & Ontario Paper Co., 261 U.S. 45, 53, 
a “case that can be made out in all its elements by 
cross-examination of opposing witnesses is a strong 
case”. 

For an example of prompt invalidation of a patent 
authorized by a District Court which ignored the de- 
fects of plaintiff’s new evidence before it, see General 
Radio Company v. Watson (D.C. D.C.,) 188 F. Supp. 
879, 887, col. 2; and General Radio Company v. Su- 
perior Electric Co. (3 Cir. ), 321 F.2d 857, 
affirming 203 F. Supp. 864. 

It is submitted that the District Court was clearly 
correct in ignoring the mere volume of appellants’ 
evidence and in finding it insufficient in quality to 
sustain appellants’ burden of proof. 
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CONCLUSION 


Claims 17 and 18, it is submitted, were properly 
refused by the Patent Office tribunals and the District 
Court. It is further submitted that the judgment ap- 
pealed from was correct and should be affirmed. 


Respectfully submitted, 


CLARENCE W. MOORE, 
Solicitor, United States Patent Office, 
Attorney for Appellee. 


GEORGE C. ROEMING, 
Of Counsel. 
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United States Court of Appeals 
for the 


District of Columbia Circuit 


Civil Action No. 
503-63 


SHELDON L. POLLACK 
12805 Bristol Circle North 
Los Angeles 49, California 
& 
MAX E. ADAMS 
16056 Napa Street 
Sepulveda, California 


Plaintiffs, 
vs. 
DAVID L. LADD 


Commissioner of Patents 
Washington 25, D. C. 


Complaint. 
(To Compel Issuance 
of Letters Patent) 


Plaintiffs for their complaint state as follows: 
I 
That this action arises under Patent Act of 1962, 
and more particularly, under Section 145 of Title 35 
of the United States Code. 


— 
I 


That the plaintiff, Sheldon L. Pollack, is a citizen 
of the United States and a resident of Los Angeles, 
County of Los Angeies, State of California, and whose 
post Office address is 12805 Bristol Circle North, Los 
Angeles 49, California. 


III 
That the plaintiff, Max E. Adams, is a United States 
citizen who resides in Sepulveda, County of Los An- 
geles, State of California, and whose post office ad- 
dress is 16056 Napa Street, Sepulveda, California. 


IV 
That the defendant, David L. Ladd, is Officially a 
resident of the District of Columbia and is sued in his 
Official capacity as United States Commissioner of 
Patents. 
Vv 
That the plaintifis, Sheldon L. Pollack and Max E. 
Adams, are the original, first and joint inventors of 
the subject matter described and claimed in an applica- 
tion for United States Letters Patent filed in their 
names in compliance with the patent laws of United 
States on July 6, 1959 for Reinforced Grouted Masonry 
Wali and Method of Erecting the Same, which applica- 
tion was assigned Serial No. 825,124 by the United 
States Patent Office. 
VI 
That the plaintiffs, Sheldon L. Pollack and Max E. 
Adams, are the owners of the entire right, title and 
interest in and to the improvements or inventions de- 
scribed in the aforesaid application Serial No. 825,124. 
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Vil 
That the said application Serial No. 825,124 filed by 
the joint applicants and inventors Sheldon L. Pollack 
and Max E. Adams, plaintiffs in the instant action, 
was duly filed and prosecuted in accordance with the 
statutes of the United States and the Rules of Practice 
of the United States Patent Office in such cases and 
provided, but as will more fully appear from a duly au- 
thenticated copy of the file wrapper and contents of 
said application No. 825,124 which is ready to be pro- 
duced in Court and of which profert is hereby made. 
The Board of Appeals of the United States Patent 
Office on December 26, 1962 erroneously refused to al- 
low in said application the following two claims which 
were the claims on appeal before the Patent Office Board 
of Appeals, to wit: 
“17. The method of erecting a high strength grout 
filled metal reinforced brick wall comprising the 
steps of: erecting vertical metal reinforcement 
members; placing a plurality of horizontal layers 
of pairs of bricks on top of one another to provide 
two parallel vertical brick walls so positioned that 
said metal reinforcement members are disposed ap- 
proximately midway between the opposed parallel 
surfaces of said brick walls, each of said pairs of 
bricks being held in spaced parallel relationship to 
each other by metal connecting means, said metal 
connecting means having a strength greater than 
that of the material of said bricks, and a cross 
section small in comparison to the length and height 
of said bricks; and thereafter filling the space 
between said walls and surrounding said metal con- 
necting means and said vertical metal reinforce- 
ment members with grout thereby forming a uni- 
tary monolithic reinforced wall structure. 


a 


“18. A unitary monolithic wall construction com- 
prising: a plurality of vertical metal renforcement 
members; two vertical brick walls having opposed 
parallel surfaces including a plurality of horizon- 
tal layers of pairs of bricks located on top of one 
another and disposed approximately the same dis- 
tance from and on opposite sides of said renforce- 
ment members, each pair of said parallel bricks 
having metal connecting means to hold said bricks 
in spaced parallel relation to each other, said con- 
necting means having a strength greater than that 
of the material of said bricks and a cross sec- 
tion small in comparison to the length and height 
of said bricks; and grout located in the space be- 
tween the opposed parallel surfaces of said walls 
and surrounding said connecting means and said 
vertical metal reinforcement members.” 


VIII 


That as a result of the aforesaid erroneous decision 
of the Board of Appeals the defendant has refused 
and still refuses to grant plaintiffs Letters Patent of 
the United States on said application Serial No. 825,124 
including the said claims 17 and 18 therein although 
said plaintiffs are lawfully entitled thereto. 


IX 
That no appeal to the United States Court of Cus- 
toms and Patent Appeals from the aforesaid decision 
of the Board of Appeals has been taken. 


Xx 
The art to which the plaintiffs instant invention 
relates concerns a monolithic wall construction having 
particular utility in areas such as California where build- 
ings may be required to withstand the loads imposed 
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upon them by earthquakes. Persons particularly knowl- 
edgeable in said construction art and the non-analogous 
art relied upon to reject the claims of the plaintiffs’ 
patent in issue all reside in California. Plaintiffs allege 
that for the convenience of witnesses and in the in- 
terest of justice the instant action should be trans- 
ferred to the United States District Court for the 
Southern District of California, Central Division at 
Los Angeles, California. 


WHEREFORE: The plaintiffs pray that the ac- 
tion be transferred to the Southern District of Califor- 
nia, Central Division, and said Court or this Court 
issue a decree authorizing and directing the Commis- 
sioner of Patents to issue to plaintiffs Letters Patent 
of the United States on the above-identified applica- 
tion, including the said claims 17 and 18 upon the fil- 
ing in the United States Patent Office of a certified 
copy of such an adjudication and upon compliance with 
requirement of the law in such cases made and pro- 
vided. 
Sheldon L. Pollack & 
Max E. Adams 
/s/ By Ellsworth H. Mosher 

Stevens, Davis, Miller & Mosher 
Attorneys for Plaintiffs 
325 Munsey Building 
Washington 4, D. C. 

Date February 21, 1963 


Of Counsel : 

Kendrick and Stolzy 
Elwood S. Kendrick 

John P. Scholl 

612 South Flower Street 
Los Angeles 17, California 
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Answer to Complaint. 
[Title of District Court and Cause. ] 
To the Honorable the Judges of the United States 
District Court for the District of Columbia. 

I. The defendant admits that this action arises un- 
der the Patent Act of 1952, and more particularly, un- 
der Section 145 of Title 35 of the United States Code. 
Otherwise, however, the defendant denies the allegations 
of paragraph I of the complaint. 

II, II, IV. The defendant admits the allegations 
of paragraphs II, III, and IV of the complaint. 

V. The defendant denies the allegations of para- 
graph V of the complaint. 

VI. The defendant admits the allegations of para- 
graph VI of the complaint. 


VII. Except for denying that the Board of Ap- 
peals was in error in refusing to allow in application, 
Serial No. 825,124, claims 17 and 18 thereof, and that 
claim 18 is correctly copied, the defendant admits the 


allegations of paragraph VII of the complaint. 

VIII. The defendant admits that he has refused 
and still refuses to grant plaintiffs Letters Patent of 
the United States on application Serial No. 825,124 in- 
cluding claims 17 and 18 therein. Otherwise, the de- 
fendant denies the allegations of paragraph VIII of 
the complaint. 

IX. The defendant admits the allegations of para- 
graph IX of the complaint. 
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X. The defendant asserts that he is without knowl- 
edge or information sufficient to form a belief as to 
the truth of the allegations of the first two sentences 
of paragraph X of the complaint. The defendant de- 
nies the allegations of the final sentence of said para- 
graph. 

FURTHER ANSWERING, the defendant asserts 
that the plaintiffs are not entitled to a patent con- 
taining either of claims 17 and 18 of their application 


involved in this civil action, for the reasons given and 


in view of the references cited in the Examiner’s an- 
swer and the decision of the Board of Appeals in that 
application. Profert hereby is made of copies of the 
said answer, decision, and references. 


Respectfully submitted, 


/s/ C. W. Moore 
Solicitor, United States Patent Office 
Attorney for Defendant 


[Certificate of Service Attached] 
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Plaintiffs’ Trial Brief. 


[Title of District Court and Cause. ] 


This is a suit by the applicants for Letters Patent 
against the Commissioner of Patents for the issuance 
| of a patent on the application of Messrs. Pollack and 
Adams, Serial No. 825.124, filed July 6, 1959, entitled 
REINFORCED GROUTED MASONRY WALL 
AND METHOD OF ERECTING THE SAME. The 
case was duly prosecuted in the United States Patent 
Office and on December 26, 1962 the Board of Ap- 
peals refused to grant plaintiffs a patent. Thereafter 
the plaintiffs filed this action in this Court under the 
provisions of Title 35 U.S.C.A. Section 145. The case 
is now set for trial at 10:00 A.M. on Wednesday, 
February 26, 1964. 


The Invention 


The invention described and claimed in the plaintiff’s 
patent application relates to a monolithic earthquake 
resistant building wall and a relatively inexpensive meth- 
od of constructing such a wall. The invention has filed 
a long felt need in the construction art that extends 
from California to Montana and elsewhere. 


The invention is defined in the only two claims now 
in the application, ie. claims 17 and 18. Copies of 
these claims are set forth on Exhibit A hereto. Claim 
17 is a method claim and claim 18 calls for a wall con- 
structed in accordance with the invention. 


Copies of the patent drawings are attached hereto 
as Exhibits B, C, and D. 

The plaintiffs’ method of erecting a high strength 
grout filled metal reinforced brick wall includes the 
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steps of erecting vertical and horizontal metal rein- 
forcement bars as indicated at 4 and 5 in Fig. 4 of the 
drawings of the application (see Exhibit C hereto), 
placing a plurality of horizontal layers of pairs of 
bricks, such as are indicated at 11 in Fig. 3 (Exhibit 
C hereto), on top of one another to construct two paral- 
lel vertical brick walls. These structures are positioned 
so that the metal reinforcement bars 4 and 5 are dis- 
posed between the opposed parallel surfaces of the 
walls as shown in Fig. 6 (Exhibit D hereto). Each 
of the pairs of bricks 11 are held in spaced relation 
to each other by tie members 12 having the ends thereof 
imbedded in the material of bricks 11 (see Fig. 3, 
Exhibit C hereto). The cross section of ties 12 is 
very small in comparison to the length and height of 
the bricks 11. After the brick walls are erected, as 
showing Figs. 5 and 6 (Exhibit D hereto), the space 
between the walls is filled with grout that flows around 
reinforcement bars 4 and 5, the ties 12 and bonds 
therewith and the said brick walls to form a unitary or 
monolithic reinforced wall structure. 


The Rejection 


The said claims 17 and 18 in the application were 
rejected by the Board of Appeals principally upon the 
Hild Patent U.S. 2,250,763 issued July 29, 1941, de- 
scribing a hollow wall construction. The Board of 
Appeals and the Patent Office took the position that 
it would be obvious to fill the Hild wall with grout, 
citing the Simms patent U.S. 1,499,483, issued July 1, 
1924. The Board of Appeals also cited the Betzler 
patent U.S. 1,892,605, issued December 27, 1932, as 
describing a hollow wall converted into a solid wall by 
filling the said wall with concrete. The Board of 
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Appeals’ position is summarized on page 5 of their 

opinion as follows: 
“In summary, for the above reasons and those: in 
the Examiner’s Answers, we agree with the. Ex- 
aminer that both the method and the wall structure 
defined in the claims at bar would have been ob- 
vious as a whole at the time the asserted inven- 
tion was made to a person having ordinary skill 
in the art, consonant with the patent structure, 35 
U.S.C. 103.” 


The plaintiffs will contend at the trial that the Board 
of Appeals and. the Patent Office erred in holding that 
it would be obvious to one skilled in the art to re- 
construct the Hild reference to produce applicants’ meth- 
od and wall. Plaintiffs will produce an expert in the 
field to establish that the modification of the Hild wall 
suggested by the Examiner and concurred in by the 
Board of Appeals is clearly contra to the teachings of 
the Hild patent and the Building Codes. 


Plaintiffs will also contend that the Board of Ap- 
peals erred in rejecting evidence of commercial suc- 
cess of their earthquake resistant construction that filled 
a need in the industry. This evidence, plaintiffs will 
contend, is an additional proof that their monolithic 
wall construction and method was not obvious to one 
skilled in the art at the time they made their inven- 
tion. 

The Authorities 
I. A Reference Must Not Be Construed 
Contrary to the Teaching Thereof. 


This rule of construing prior art was enunciated in 
Skelly Oil Co. v. Universal Oil Products Co., 31 F. 
2d 427 (CCA 3). 
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The above rule is frequently cited by this Court and 
others in holding that a reference fails as an anticipa- 
tion where the elements thereof must be basically 
changed and nothing in the art suggests such a change. 


Thus, for example, see the following cases: 


Walker v. Ladd, 219 F.S. 404, 138 USPQ 386 
(USDC DC 1963) 

Dupont v. Ladd, 140 USPQ 8 (USDC DC 
1963) 

Anglo-American Extrusion Co. v. Ladd, 140 
USPQ 304 (USDC DC 1963) 

Ideal Stopper Co. v. Crown Cork and Seal Co., 
131 Fed. Rep. 244 (CCA 4 - 1904) cert. den. 
25 S. Ct. 791 

United Merchants and Manufacturers, Inc. v. 
Ladd, 139 USPQ 199 (USDC DC 1963) 

L-O-F Glass Fibers Co. v. Watson, 228 F.2d 
40 (App D.C.1955) 


II. Industry Acceptance May Be Properly Considered 
as Evidence that an Invention Is Not Obvious. 


The above proposition of law has been recognized 
by this Court and others on many occasions in patent 
cases. Thus, for example, see: 

Levin v. Coe, 132 F. 2d 589 (App. DC - 1942) 

Folkins v. Watson, 129 F. Supp. 362 (1954) cit- 
ing Judge Learned Hand's opinion in Safety 
Car Heating and Lighting Co. v. General 
Electric Co., 155 F.2d 937 (CCA 2-1948) 

Shell Development Co. v. Watson, 112 USPQ 
313 (DC DC-1957) 
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The decision by Judge Holtzoff in Hoerr v. Watson, 
156 F. Supp. 182 (USDC DC - 1957) is submitted 
to be particularly in point as to the facts before this 
Court in the instant action. The Court stated: 


“In this instance there are slight differences in 
the structures which the Court deems are suffi- 
cient . . . to justify the issuance of a patent. Any 
other conclusion would, in the view of the Court, 
lead to an unjust result. We have here a person 
who has devoted a large part of his career to the 
industry to which this invention relates. He is 
in a class of what are popularly known as small 
businessmen. He finds as a result of his expe- 
rience that there are certain defects and disadvan- 
tages that are present in nail stakes that have been 
on the market and that he himself was selling. 
He designs the new nail stake which is the subject 
matter of this present application; the industry 
immediately accepts it as filling a long-felt want; 
he not only is able to manufacture and sell large 
quantities but he receives royalties from others 
whom he has licensed. To deny him a patent 
would be to permit everybody in the industry to 
make money on the idea that he has contributed. 
It is his brain-child which has been found useful. 
I think he not only brings himself within the tech- 
nical requirements of the patent law but also the 
granting of a patent will result in substantial 
justice. Accordingly, the Court will render judg- 
ment for the plaintiff, adjudicating that the plain- 
tiff is entitled to a patent on the application filed 
on September 2, 1950, Serial No. 182,972.” 
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Conclusion 
In view of the evidence to be adduced at the trial 
and the above authorities, the plaintiffs respectfully 
submit that they are entitled to judgment herein and 
such action is solicited. 
Stevens, Davis, Miller & Mosher 
Ellsworth H. Mosher 
Kendrick and Stolzy 
Elwood S. Kendrick 


Attorneys for Plaintiffs 


EXHIBIT “A” 


17. The method of erecting a high strength grout 
filled metal reinforced brick wall comprising the steps 
of: erecting vertical metal reinforcement members; plac- 
ing a plurality of horizontal layers of pairs of bricks 
on top of one another to provide two parallel vertical 
brick walls so positioned that said metal reinforcement 
members are disposed approximately midway between the 
opposed parallel surfaces of said brick walls, each of 
said pairs of bricks being held in spaced parallel rela- 


tionship to each other by metal connecting means, said 


metal connecting means having a strength greater than 
that of the material of said bricks, and a cross section 
small in comparison to the length and height of said 
bricks; and thereafter filling the space between said 
walls and surrounding said metal connecting means and 
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said vertical metal reinforcement members with grout 
thereby forming a unitary monolithic reinforced wall 
structure. 


18. A unitary monolithic wall construction compris- 
ing: a plurality of vertical metal reinforcement mem- 
bers; two vertical brick walls having opposed parallel 
surfaces including a plurality of horizontal layers of 
pairs of bricks located on top of one another and dis- 
posed approximately the same distance from and on 
opposite sides of said reinforcement members, each pair 
of said parallel bricks having metal connecting means to 
hold said bricks in spaced parallel relation to each other, 


said connecting means having a strength greater than 
that of the material of said bricks and a cross section 
small in comparison to the length and height of said 


bricks; and grout located in the space between the op- 
posed parallel surfaces of said walls and surrounding 
said connecting means and said vertical metal reinforce- 
ment members. 


[Certificate of Service Attached]. 
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Proposed Finding of Fact. 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL ACTION 
NO. 503-63 


SHELDON L. POLLACK AND MAX E. ADAMS, 
Plaintiffs, 
v. 


COMMISSIONER OF PATENTS, 
Defendant. 


1. This is a civil action brought under 35 U.S.C. 
145 in which plaintiffs, as applicants in an application 
for patent entitled “Reinforced Grouted Masonry Wall 


and Method of Erecting the Same,” Serial No. 825,124, 
filed July 6, 1959, sought to have the Court authorize 
the issuance to them of a patent containing claims 17 
and 18 of said application. No claims have been al- 
lowed and no other claims remain in said application. 


2. Plaintiffs’ application Serial No. 825,124 admits 
prior art as follows: 


The other type of reinforced grouted masonry 
in the prior art is that generally made with con- 
ventional clay bricks. In such a wall, the bricks 
are laid separately on each side of reinforcing steel 
which is spaced therebetween. The grout is poured 
between the bricks to embed the reinforcing steel 
and to fill the space. 
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3. In said prior art wall there is no coating either 
on the inside of the brick walls or on the reinforcing 
steel. 

(Tr-83: P. Ex. 3, Section 2610(c).) 


4. Plaintiffs in their application disclose a method 
of building a reinforced grouted masonry wall by using 
a unit consisting of two spaced parallel bricks joined 
by two spaced parallel metal rods having their ends 
embedded in the bricks. The spaced parallel brick walls 
are built up by stacking the aforesaid two-brick unit 
about the previously erected reinforcing steel. There- 
after the space between the walls is filled with grout 
which surrounds the reinforcing steel. Plaintiffs in 
their application state that in building the prior art wall 
it was prohibited by some building codes at any one 
time to pour grout to a height of more than that of 
one brick. The application states that the reason for 
this prohibition is that where there is nothing to hold 
the bricks together, if the grout level is too high, the 
grout pressure will tend to push the bricks apart. The 
plaintiffs’ application states that with their method it 
is possible under building codes to pour grout to a 
height of many layers of bricks rather than for one 
layer at a time. 


(See particularly P. Ex. 1, pages 2 and 5) 


5. At the trial plaintiffs indicates that the importance 
of their wall is that it is an earthquake resistant wall 
and a strong wind resistant wall (Tr-6). Plaintiffs in 
their application do not mention either “earthquake re- 
sistance” or “wind resistance.” 
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6. Claims 18 reads as follows: 

A unitary monolithic wall construction compris- 
ing: a plurality of vertical metal reinforcement 
members; two verical brick walls having opposed 
parallel surfaces including a plurality of horizontal 
layers of pairs of bricks located on top of one 
another and disposed approximately the same dis- 
tance from and on opposite sides of said reinforce- 
ment members, each pair of said parallel bricks 
having metal connecting means to hold said bricks 
in spaced parallel relation to each other, said 
connecting means having a strength greater than 
that of the material of said bricks and a cross 
section small in comparison to the length and 
height of said bricks: and grout located in the 
space between the opposed parallel surfaces of 
said walls and surrounding said connecting means 
and said vertical metal reinforcement members. 


7. None of plaintiffs’ claims specify either a height 
of wall or a thickness of wall. 


8. Claim 18 distinguishes from the admitted prior 
wall of Finding of Fact No. 2 in the recitation of the 
metal connecting members of the two-brick units. Plain- 
tiffs’ expert witness admitted that in the finished wall 
per se (ie., after the grout has set), the connecting 
members have no function (Tr-73). The connecting 
members have a function only in the method of making 
the wall. 

9. Both claims 17 and 18, in effect, set forth the 
vertical reinforcement members as located approxi- 
mately midway between the two brick-wall components 
of the solid wall. The location of the vertical rein- 
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forcing members is disclosed in the application to be 
not critical and to be a matter governed by conven- 
tional principles of design (P. Ex. 1, pages 9 and 10) 
not disclosed in the application. The application dis- 
closes specifically that in some instances design prin- 
ciples would require the vertical renforcement members 
to be located adjacent the inner surface of a brick-wall 
component rather than midway between the brick-wall 
components. (P. Ex. 1, page 11.) The application 
does not disclose the nature of the wall loadings or the 
circumstances which would require specific locations of 
vertical reinforcement members. 


10. There is no evidence that the admitted prior art 
walls of Findings of Fact No. 2 having the vertical 
reinforcement members located according to conven- 
tional principles of design would not have included some 
walls in which the reinforcement was located approxi- 
mately midway between the brick-wall components. If 
the latter location were not old in the art, it would be 
obvious to one skilled in the art. 


11. Claim 18 sets forth no significant or critical or, 
to the ordinarily skilled in the art, unobvious structural 


distinction over the admitted prior art wall of Finding 
of Fact No. 2. 


12. The Hild patent No. 2,250,763 discloses plain- 
tiffs’ basic unit consisting of a pair of bricks held in 
spaced relationship by spaced parallel metal connecting 
rods whose ends are embedded in the bricks (D. Ex. 
1B, Fig. 1). Hild also discloses using that basic unit 
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to build up a hollow wall consisting of two parallel 
brick walls with reinforcing in the space between the 
walls. 

13. Claim 17 reads as follows: 

The method of erecting a high strength grout 
filled metal reinforced brick wall comprising the 
steps of: erecting vertical metal reinforcement 
members; placing a plurality of horizontal layers 
of pairs of bricks on top of one another to provide 
two parallel vertical brick walls so positioned that 
said metal reinforcement members are disposed 
approximately midway between the opposed paral- 
lel surfaces of said brick walls, each of said pairs 
of bricks being held in spaced parallel relationship 
to each other by metal connecting means, said 
metal connecting means having a strength greater 
than that of the material of said bricks, and a cross 


section small in comparison to the length and 
height of said bricks; and thereafter filling the 
space between said walls and surrounding said 
metal connecting means and said vertical metal re- 
inforcement members with grout thereby forming 
a unitary monolithic reinforced wall structure. 


14. Claim 17 does not exclude pouring the grout in 
increments of small height. Claim 17 neither sets 
forth horizontal reinforcing members nor excludes 
them. Claim 17 is readable on a method in which the 
vertical reinforcing is erected before the spaced brick 
walls are erected and in which horizontal steel, if any, 
is assembled after the spaced walls are erected. As to 
the specified location of reinforcement in claim 17, 
see Finding of Fact Nos. 8 and 9. 
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15. The Hild patent discloses that in the hollow 
wall embodiment of his invention the reinforcing steel 
and the inner sides of the two brick walls are coated, 
the former to prevent corrosion and the latter for water- 
proofing. 

16. It would be obvious to one ordinarily skilled in 
the art to completely assemble the uncoated spaced paral- 
lel brick walls of the grout filled, uncoated-reinforce- 
ment-containing prior art wall of Finding of Fact No. 
2 by Hild’s hollow wall method involving Hild’s two- 
brick basic unit, either before or after placing the ver- 
tical reinforcing members in a conventionally designed 
position relative to the bricks, and before continuous 
pouring of the grout, this obvious matter being the 
substance of claims 17 and 18. 

17. The Hild patent further discloses (page 2, 
column 1) using Hild’s two-brick basic unit to build 
up spaced parallel brick walls three or more courses 
high, locating vertical reinforcing rods between and ad- 


jacent each of the brick walls, and then filling the hol- 


low space with grout. Hild does not disclose coating of 
the reinforcing and of the interior surfaces of the brick 
walls in this embodiment of his invention. No person 
skilled in the art would interpret Hild’s disclosure of 
coatings in his hollow wall embodiment to imply such 
coatings, contrary to conventional practice ( Tr-62, 83; 
P. Ex. 3, Section 2610(c).), in the solid grouted wall 
embodiment of his invention. 
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18. Claim 18 sets forth no significant or critical or, 
to the ordinarily skilled in the art, unobvious structural 
distinction over Hild’s solid grouted wall. 


19. It would be obvious to one ordinarily skilled in 
the art to modify Hild’s method of erecting a rein- 
forced grout-filled brick-faced wall of a height of three 
or more courses by erecting the vertical reinforcement 
before building up the brick portions in a conventional- 
design-determined position, this obvious matter being 
the substance of claim 17, 


20. The Betzler patent No. 1,892,605 discloses build- 
ing up spaced parallel walls having connecting ele- 
ments joining elements of each wall, vertical reinforc- 
ing steel centrally located between the spaced walls, and 
grout poured into the space between the walls after 
their erection. 

21. The Simms patent No. 1,499,483 discloses erect- 
ing a reinforcing framework of vertical and horizontal 
rods, then building up two spaced parallel brick walls 
equidistant from and enclosing the reinforcing, the 
brick walls being assembled from units comprising two 
spaced parallel bricks, and grouting the hollow spaces 
between the brick walls. 


22, In view of the admitted prior art wall, the Hild 


patent, the Betzler patent, and the Simms patent, the 
substance as a whole of claims 17 and 18 would be 


obvious to one ordinarily skilled in the art. 
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23. Solid walls of various commercially important 
buildings have been built according to plaintiffs’ dis- 
closed method with use of a basic element in which the 
bricks consist of lightweight concrete aggregates and 
Portland cement (P. Ex. 17, pages 12 and 13; Tr-83, 
84). Plaintiffs adduced no evidence of buildings built 
according to their disclosed method and with basic clay 
brick elements. 


24. The only evidence of location of vertical rein- 
forcement members in walls built by plaintiffs’ method 
relates to such members not located midway between 
the outer brick-wall components. (P. Ex. 6; Tr-32, 
lower half-page; Tr-34, lines 6 through 8; Tr-36, lines 
1 through 7; Tr-17, last 5 lines.) 

25. Claims 17 and 18 do not set forth cement con- 
crete bricks and exclude vertical reinforcement mem- 
bers not located midway between the outer brick-wall 
components. 

26. There is no evidence of commercial success at- 
tributable directly to the substance of claims 17 and 18. 


PROPOSED CONCLUSIONS OF LAW 


1. Commercial success not directly attributable to the 
substance of the claims has no relevance to the issue 


of patentability of the claims over prior art. (Marconi 
Wireless Telegraph Co. of America v. United States, 
320 U.S. 1, 35, 36; Foxboro Co. v. Taylor Instrument 
Co. (2d Cir. 1946), 157 F.2d 226.) 
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2. Commercial success is immaterial where there be 
no reasonable doubt that the claims are unpatentable. 
(Great Atlantic and Pacific Tea Co. v. Supermarket 
Equipment Mfg. Co. v. Ooms, 81 U.S. App. D.C. 76, 
154 F.2d 857.) 


3. <A claim to structure which sets forth no signfi- 
cant or critical structural distinction over the prior 


art is unpatentable 


4. Claims, whose substance, in the light of the prior 
art, would be obvious to one ordinarily skilled in the 
art, are unpatentable. 

5. Claims 17 and 18 are unpatentable. 

6. Plaintiffs are not entitled to a patent containing 
any of claims 17 and 18 of application Serial No. 
825,124. 


7. The complaint should be dismissed. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action 
No. 503-63 
SHELDON L. POLLACK and 
MAX E. ADAMS, 
Plaintiffs, 
vs. 


COMMISSIONER OF PATENTS, 
Defendant. 


This cause came on for trial on February 26, 1964. 
Upon consideration of the evidence presented, including 
the record in the Patent Office, and arguments of coun- 
sel, it is this day of April, 1964, 

ORDERED, that judgment be, and the same is here- 
by entered in favor of defendant, and that the com- 
plaint be, and it is hereby dismissed, with costs to be 
assessed against plaintiffs. 


[Certificate of Service Attached. ] 
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(1) Plaintiffs Objections to Defendant’s Proposed 
Findings of Fact, Conclusion of Law and Order. 

(2) Plaintiffs’ Proposed Supplemental Findings of 
Fact. 


[Title of District Court and Cause.] 


1. Plaintiffs object to defendant’s proposed Find- 
ings Nos. 8 through 11 upon the grounds that each of 
said Findings is not supported by the evidence or the 
record in the instant action. Plaintiffs further object 
to proposed Finding No. 4 upon the grounds that said 
Finding is incomplete. 

2. Plaintiffs object to proposed Finding No. 12 
upon the grounds that as drafted it is not supported by 
the record and is ambiguous and incomplete. 


It is established that the Hild patent discloses us- 
ing the basic unit consisting of a pair of bricks held 
in spaced relationship spaced parallel metal connecting 
rods whose ends are embedded in the bricks to build up 
a hollow wall consisting of two parallel brick walls with 
an internal three dimensional Vierendelle truss struc- 
tural system. The term “reinforcement” connotes sup- 
plying a material to provide or a structural deficiency 
would be required to supply the deficiency of tensile 
strength in a masonry wall which Hild does not dis- 
close. Hild does not teach a grout monolithic masonry 
wall. 

3. Plaintiffs object to Finding No. 14 upon the 
grounds that it is not supported by the evidence or the 
record in the instant action, and it is confusing and am- 
biguous. Although claim 17 does not in terms refer 
to horizontal reinforcing members, both the drawings 
and the specification show such horizontal reinforcing 
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and plaintiffs’ application clearly discloses that the 
horizontal steel is to be installed prior to the erection 
of the walls. : 

4. Plaintiffs object to that portion of proposed Find- 
ing No. 15 that refers to the term “in the hollow wall 
embodiment of his invention”. The grounds for said 
objection are that the use of such language suggests 
that Hild discloses a solid wall embodiment. This is 
not correct and not supported by the record. Hild 
only teaches a hollow wall embodiment. The founda- 
tion, to which presumably defendant has reference, is 
not a wall in any respect. 

5. Plaintiffs object to proposed Finding No. 16 
upon the grounds that it is not supported by the evi- 
dence or the record in this case. 

The use of the term “Hild’s hollow wall method” in- 
fers that Hild taught a solid wall method. This in- 
ference is patently incorrect. Moreover, and this is'a 
critical point, the reference in proposed Finding No. 
16 to “Hild’s two-brick basic unit” is completely mis- 
leading. Hild’s two-brick basic unit is disclosed only 
by the Hild patent, on the basis of the record in this 
case. From that patent, and the prior art wall of 
Finding of Fact No. 2, it would not be obvious under 
any conceivable circumstances to fill Hild’s so-called 
basic unit because this is contra to every element of 
the teaching of Hild in his patent. Hild teaches again 
and again that steps are to be taken to prevent the 
creation of a monolithic wall, Thus, Hild directs those 
persons skilled in the art in precisely the opposite di- 
rection from the direction taken by plaintiff. 


6. Plaintiffs object to proposed Finding No. 17 
upon the grounds that it is not supported by the evi- 
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dence or the record in this case, in that Hild does not 
consider his foundation a portion of the building wall. 
The patent contemplates, from an overall reading there- 
of, the preparation of a hollow wall surrounding a 
Vierendelle type truss support. The patent contem- 
plates, still further, water-proofing the bricks which 
preclude the formation of a monolithic wall as called 
for by claims 17 and 18. 


7. Plaintiffs object to proposed Finding No. 18 
upon the grounds that it is not supported by the evi- 
dence or the record in this case. The Hild reference 
does not call for a solid grouted wall, but instead, is 
directed specifically to hollow walls with uninterrupted 
air space between them and co-extensive with the height 
and length of the wall and, more particularly, to hollow 
walls prepared in such a manner to preclude the crea- 
tion of a monolithic wall as called for by claims 17 
and 18. 


8. Plaintiffs object to proposed Finding No. 19 
upon the grounds that it is not supported by the evi- 
dence or the record in this case. The “Hild method” 
requires that vertical, horizontal and cross steel be in 
intimate contact to provide for welding. It would be 
impossible to erect vertical reinforcement prior to build- 
ing up brick portions and maintain the required intimate 
contact between the steel. The word “impossible” above 
is used in the sense that it would be impractical from 
a construction point of view, from any kind of normal 
or best construction practices or construction obtainable 
under field construction conditions. 


9. Plaintiffs object to proposed Finding No. 20 
upon the grounds that it is not supported by the evidence 
or the record in this case. The Betzler patent does not 
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disclose connecting elements cast into the spaced paral- 
lel walls. Furthermore, the Betzler patent does not 
disclose a monolithic masonry wall. 

10. Plaintiffs object to proposed Finding No. 21 
upon the grounds that it is not supported by the evi- 
dence or the record in this case. The Simms patent 
does not disclose a monolithic masonry wall. 

11. Plaintiffs object to proposed Finding No. 22 
upon the grounds that it is not supported by the evidence 
or the record in this case. Reference is made to the 
reasons set forth in objections Nos. 1 through 10 above. 

12. Plaintiffs object to proposed Finding No. 23 
upon the grounds that it is not supported by the evi- 
dence or the record in this case. Applicant’s invention 
relates to a monolithic wall and clearly discloses in the 
application on page 7, line 15, that the outer portion 
thereof may be made of tie connected clay bricks or tie 
connected cement bricks. This Court can take judicial 
notice of the fact that the building materials which are 
used in various parts of the country are generally those 
which are most available and in California cement is 
plentiful. The contribution of the invention, which 
has filled a long felt want and met with ‘commercial 
success, embodies the alternative materials suitable for 
use in practicing the invention, since the scope of 
claims 17 and 18 and the meaning of the word “brick” 
are read in the light of the specification. 


13. Plaintiffs object to proposed Finding No. 24 
upon the ground that it is clearly not supported by 
the evidence, in that the evidence shows that a so- 
called single vertical member for convenience can be 
made in two parts and still act as a single vertical 
member. 
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14. Plaintiffs object to proposed Finding No. 25 
upon the ground that it is not supported by the evi- 
dence, in that plaintiff’s claims do not exclude equivalent 
structure which, as the evidence shows, is a single 
vertical member which physically is made in two parts. 

15. Plaintiffs object to proposed Finding No. 25 
upon the ground that it is clearly contra to the evidence 
as more specifically set forth in paragraphs Nos. 12 
through 14 above. 


16. Plaintiffs object to defendant’s proposed Con- 
clusion of Law Nos. 1 and 2 upon the grounds that 
each of them are irrelevant. The record discloses that 
the commercial success in the instant case is directly at- 
tributable to the structure and method of construction 
disclosed in claims 17 and 18 of plaintiffs’ application. 


17. Plaintiffs object to defendant’s proposed Con- 
clusion of Law Nos. 3 through 7 upon the grounds that 
such Conclusions of Law are irrelevant and are not 
supported by the record. 


18. Plaintiffs object to the entry of an Order against 
them based upon Findings of Fact and Conclusions of 
Law which were arrived at by application of an im- 
proper rule of law. 35 U.S.C. 145 provides that the 
applicant has a remedy by “civil action” if he is dis- 
satisfied with the decision of the Board of Appeals. 
Such civil action is an action under the Federal Rules 
of Civil Procedure. In such an action, there is no war- 
rant under the statute to impose upon plaintiffs the 
burden of proof of overcoming the conclusions or opin- 
ions of either the Patent Examiner or the Board of 
Appeals. Plaintiffs were entitled to Findings of Fact 
based upon the record before the instant Court and upon 
that record, plaintiffs were entitled to an Order in their 
favor. 
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PLAINTIFFS’ PROPOSED SUPPLEMENTAL 
FINDINGS OF FACT 
1. The specification of the plaintiffs’ patent ap- 
plication discloses a method of erecting a high-strength, 
grout-filled metal-reinforced brick wall. The method 
includes the steps of erecting vertical and horizontal 
metal reinforcement bars as indicated at 4 and 5 in 
Figure 4 of the drawings of the application, placing a 
plurality of horizontal layers of pairs of bricks, such 
as are indicated at 11 in Figure 3 of the application 
drawings, on top of one another to construct two 
~ parallel vertical brick walls. These structures are posi- 
tioned so that the metal reinforcement bars 4 and 5 are 
disposed between the opposed parallel surfaces of the 
"walls, as shown in Figure 6 of said drawings. Each of 
the pairs of bricks 11 are held in spaced relation to each 
other by tie members 12, having the ends thereof em- 
"bedded in the material of the bricks shown as number 
1] in the drawings. The cross section of ties 12 is very 
small in comparison to the length and height of the 
bricks 11. After the bricks are erected, as shown in 
Figures 5 and 6, the space between the walls is filled 
with grout that flows around reinforcement bars 4 and 
5, the ties 12 and bonds therewith, and the said result- 
ing brick walls to form a unitary or monolithic rein- 
forcement wall structure. 

2. Claim 17 in the application describes the method 
of applicants’ invention as disclosed in Finding No. 1 
above. 

3. Claim 18 discloses the product resulting from ap- 
plicants’ method as described in Finding No. 1 above. 

4. The application discloses concrete and clay brick 
as material for the bricks called for in claims 17 and 
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18 of the application (page 7 of the application, line 
15). The patent application teaches that monolithic 
walls, in accordance with the method of both claims 
17 and 18, may be made of tie connected clay bricks 
or tie connected cement bricks. 


5. The invention described and claimed in claim 17 
is not anticipated by any of the art of record and the 
attorney for the defendant so acknowledged. (TR 14) 


6. There is no disclosure in the Hild patent of a 
monolithic building wall. The teaching of the Hild 
patent is the construction of a building wall by a method 
which would preclude the creation of a monolithic wall. 
Thus, the disclosure in the Hild patent is of a method 
and a building wall which is unsuitable and unusable 
for the purposes for which plaintiffs’ method and con- 
struction are employed. It would not be obvious to one 
skilled in the art to reconstruct the Hild disclosure to 


provide a method of constructing a monolithic wall. 


7. A need has existed in the building art, at least 
since the time of the San Francisco earthquake in 1906, 
for a low cost method of constructing earthquake re- 
sistant building walls. (TR 27) The need for iow cost 
earthquake resistant building walls extends to states 
other than California, including Montana and Alaska 
(TR 19-26). 

8. The requirement of the Building Code of the 
State of California and the Uniform Building Code that 
both parochial and public schools, as well as churches, 
hospitals and office buildings have walls designed and 
built to resist earthquakes is met by the building walls 
built in accordance with claim 17 of plaintiffs’ applica- 
tion. (TR 37) 
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9. The expert called by the plaintiffs had personal 
experience in designing earthquake resistant buildings 
that were built by the method called for in claim 17 
of the application. 

10. The method called for by claim 17 of the ap- 
plication produces a monolithic wall. ( Plaintiffs’ Ex- 
hibit 6) (TR 35, 36). 

11. Building walls built in accordance with claim 
17 of the application in suit have filled a long felt want 
in the building trade for a low cost earthquake resistant 
building wall. 

12. Monolithic walls built in accordance with the 
method of claim 17 of the application have filled a long 
felt want in the building trade and have met with sub- 
stantial commercial success. 


13. The monolithic building walls built in accord- 


ance with claim 17 of the application are considered 
surprisingly effective by those siklled in this art. (TR 
34) 

STEVENS, DAVIS, MILLER & 

MOSHER 

ELLSWORTH H. MOSHER 

KENDRICK and STOLZY 

ELWOOD S. KENDRICK 

/s/ By ELWOOD S. KENDRICK 
Attorneys for Plaintiffs 
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Defendant’s Memorandum on Plaintiffs’ Objections 
Etc. and Plaintiffs’ Proposed Supplemental 
Findings of Fact. 


[Title of District Court and Cause.] 
In defendant’s proposed Finding of Fact No. 5, line 
2, insert “commercially successful” before “wall”. 


In defendant’s proposed Finding of Fact No. 10, line 
4, insert, “not earthquake resistant,” after “walls”. 


In defendant’s proposed Finding of Fact No. 23, can- 
cel the last two lines and substitute the following: 


In many of those walls the concrete brick elements 
had attractive colors and textures not obtainable 
in clay brick. (P. Exs. 10, 12, 13; P. Exs. 1, 
page 2, line 23 et seg.) Also those bricks had size 
and proportions other than those of ordinary clay 
brick (P. Exs. 10, 12, 13). Plaintiffs adduced 
no evidence of buildings built according to their 
disclosed method and with basic clay brick elements. 

Renumber proposed Findings of Fact Nos. 25 and 
26 as 26 and 27 respectively. 

In defendant’s proposed Findings of Fact Nos. 24 
and 26 (renumbered), in line 3 of each, insert “ap- 
proximately” before the word “midway”. This change 
is for the purpose of increasing the relevancy of those 
findings with respect to the language of claims 17 and 
18. 

For proposed Finding of Fact No. 24, note also the 
following supporting evidence: P. Ex. 16, Tr-67, 68; 
Tr-75, lines 1 through 3. 
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Add proposed new Finding of Fact No. 25 as fol- 
lows: 
25. A commercially successful embodiment of 
plaintiffs’ wall having two vertical layers of rein- 
forcing elements, each layer being located adjacent 
the inner face of a brick-wall component, meets 
code requirements for an earthquake resistant wall 
(P. Ex. 6; Tr-36, lines 3 through 8). Plaintiffs’ 
expert witness testified as to the function of plain- 
tiffs’ wall under a bending-inducing load such as 
earthquake or wind and for such load showed 
plaintiffs’ wall as having the steel reinforcing ad- 
jacent the inner face of a brick wall component 
(P. Ex. 16; Tr-67, 68). There is no evidence 
that plaintiffs’ wall with only a single vertical 
layer of reinforcing elements located midway be- 
tween the brick-wall components would meet code 


requirements for an earthquake resistant building 
wall of any substantial height and thickness. 


Plaintiffs’ objections and proposed findings of fact 
suggest that they have overlooked the fact that the 
Court has held for the defendant (Tr-99). Plaintiffs’ 
objections constitute no more than an attempt to re- 
argue the merits of the case. 


It is submitted that the defendant’s herein amended 
proposed findings of fact and conclusions of law are 
clearly correct (see their indicated basis) and are ade- 
quate to show the basis for the Court’s decision. It 
is not necessary to show the negative of each rejected 
contention. (Schilling v. Schwitzer-Cummins Co., 79 
U.S. App. D. C. 20, 142 F.2d 82. 
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It is submitted that plaintiffs’ objections have no 
substance and that plaintiffs’ supplemental findings 
should not be adopted by the Court. 


The following points are emphasized by defendant. 

A. The Hild patent (D. Ex. 1 B) at page 2, 
col. 1, line 15 et seq. clearly discloses solid founda- 
tion walls three or more courses high. 

B. In view of plaintiffs’ objections Nos. 13 and 
14, it is noted that Tr-34, lines 1 through 8 must 
be read in the light of P. Ex. 1, page 10, lines 1 
through 8; P. Ex. 16; and Tr-67, 68. Where a 
wall is subjected to bending load as in P. Ex. 16, 
vertical reinforcement midway between the brick 
components is clearly not the functional equivalent 
of vertical steel adjacent the brick wall component 
given a convex outer face by the load. In any 
event commercial success must be directly attribu- 
table to the substance of the claims. Attribution 
to an equivalent of the claimed subject is matter 
irrelevant to the issue of patentability of the spe- 
cific substance of claims 17 and 18. 


C. Objections such as Nos. 9 and 10 are com- 
pletely irrelevant to the specific substance of the 
involved findings. 


Respectfully submitted, 


/s/ C. W. MOORE 
Solicitor, United States Patent Office 
Attorney for Defendant 


GEORGE C. ROEMING, 
Of Counsel 


May 11, 1964 
[Certificate of Service Attached.] 
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Opinion. 
[Title of District Court and Cause.] 


This action was brought pursuant to 35 U.S.C. 145 
seeking a judgment authorizing the defendant, Com- 
missioner of Patents, to issue Letters Patent of the 
United States containing claims 17 and 18 of an appli- 
cation entitled “Reinforced Grouted Masonry Wall and 
Method of Erecting the Same,” Serial No. 825,124, filed 
July 6, 1959, by Sheldon L. Pollack and Max E. 
Adams, plaintiffs. 


The invention described in the application discloses a 
method of building a reinforced grouted masonry wall 
by using a basic unit consisting of two spaced parallel 
bricks joined by two spaced parallel metal rods having 
their ends embedded in the bricks. The spaced parallel 
bricks are used to build the wall by stacking them one 
upon another on either side of a previously erected ver- 
tical reinforcing structure made of steel bars. There- 
after, the space between the walls is filled with grout in 
a manner which allows it to surround the steel bar 
structure. Plaintiffs in their application state that 
when walls were constructed according to the prior 
art, some building codes prohibited pouring grout to a 
height of more than one layer of brick at a time. The 
application states the reason for this prohibition is in 
instances where there is nothing to hold the bricks to- 
gether, and the grout level is too high, the grout pres- 
sure will tend to push the bricks apart. The plaintiffs’ 
application states with their method it is possible, un- 
der building codes, to pour grout to a height of many 
layers. 
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Claims 17 and 18 are the sole claims at issue in the 
case, and they read as follows: 


17. The method of erecting a high strength grout 
filled metal reinforced brick wall comprising the 
steps of: erecting vertical metal reinforcement 
members; placing a plurality of horizontal layers 
of pairs of bricks on top of one another to provide 
two parallel vertical brick walls so positioned that 
said metal reinforcement members are disposed ap- 
proximately midway between the opposed parallel 
surfaces of said brick walls, each of said pairs of 
bricks being held in spaced parallel relationship to 
each other by metal connecting means, said metal 
connecting means having a strength greater than 
that of the material of said bricks, and a cross 
section small in comparison to the length and 
height of said bricks; and thereafter filling the 
space between said walls and surrounding said 
metal connecting means and said vertical metal re- 
inforcement members with grout thereby forming 
a unitary monolithic reinforced wall structure. 


18. A unitary monolithic wall construction com- 
prising: a plurality of vertical metal reinforcement 
members; two vertical brick walls having opposed 
parallel surfaces including a plurality of horizontal 
layers of pairs of bricks located on top of one 
another and disposed approximately the same dis- 
tance from and on opposite sides of said reinforce- 
ment members, each pair of said parallel bricks 
having metal connecting means to hold said bricks 
in spaced parallel relation to each other, said con- 
necting means having a strength greater than that 
of the material of said bricks and a cross section 
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small in comparison to the length and height of 
said bricks; and grout located in the space between 
the opposed parallel surfaces of said walls and sur- 
rounding said connecting means and said vertical 
metal reinforcement members. 


The claims were rejected by the Patent Office Board 
of Appeals as not patentable over a prior art wall dis- 
closed by plaintiffs in their application when taken in 
view of a patent to Hild, No. 2,250,763, which dis- 
closes a wall construction made by using basic two- 
brick units similar to plaintiffs’. The Board of Ap- 
peals on review, and the Patent Office at trial, took 
the position that it would be obvious to fill the Hild 
wall with grout, citing a patent to Simms, No. 1,499,- 
483, and also the prior art disclosure in plaintiffs’ ap- 
plication. The Board of Appeals further cited a patent 
to Betzler, No. 1,892,605, which describes a hollow wall 
converted into a solid wall by filling the hollow wall 
with concrete. 


When reviewing the prior art, it is well to begin 
with plaintiffs’ application, which describes known wall 
construction methods as follows: 


“The other type of reinforced grouted masonry in 
the prior art is that generally made with conven- 
tional clay bricks. In such a wall, the bricks are 
laid separately on each side of reinforcing steel 
which is spaced therebetween. The grout is poured 
between the bricks to embed the reinforcing steel 
and to fill the space.” 


The Hild patent No. 2,250,763 discloses plaintiffs’ 
basic unit consisting of a pair of bricks held in spaced 
relationship by spaced parallel metal connecting rods 
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whose ends are embedded in the bricks. It also shows 
using that basic unit to build up a hollow wall by 
stacking the bricks to form two parallel walls with rein- 
forcing steel in the space between them. The reinforc- 
ing steel and the inner sides of the two brick walls 
are ‘coated, the former to prevent corrosion, and the 
latter for waterproofing. 


The Hild patent additionally shows, in another em- 
bodiment (p. 2, column 1) the steps of using the two- 
brick basic unit to build up spaced parallel brick walls 
three or more courses high on either side of vertical 
reinforcing rods between and adjacent each of the brick 
walls, and then filling the hollow space between the 
walls with grout. Hild does not disclose coating the 
reinforcing structure or the interior surfaces of the 
brick walls in this embodiment of his invention. 


The Betzler patent No. 1,892,605 describes a wall 
construction comprised of spaced parallel walls having 
connecting means which join the walls together, a verti- 
cal reinforcing structure made of steel centrally located 
between the spaced walls, and grout which is poured 
into the space between the walls after their erection. 


The Simms patent No. 1,499,483 discloses erecting a 
reinforcing framework of vertical and horizontal rods, 
and then building up two spaced parallel brick walls 
equidistant from and enclosing the reinforcing frame- 
work, The brick walls are assembled from units com- 
prising two spaced parallel bricks, and the hollow spaces 
between the brick walls are filled with grout. 


As previously stated, the question to be decided here 
is whether it would have been obvious to a person hav- 
ing ordinary skill in the art to modify prior art disclo- 
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sures in accordance with the teachings of Hild in order 
to achieve plaintiffs’ result at the time the invention was 
made. 35 U.S.C. 103. 


It is well to note initially that this Court will not 
overturn decisions by the Patent Office unless there be 
a “thorough conviction” that the Patent Office erred, 
or that its decision was “not warranted on the evidence 
before it.” Esso Standard Oil Company v. Sun Oil 
Company, 47 U.S.App.D.C. 154, 229 F.2d 37, 41-42 
(1956) : 

When viewing the limitations of the claims them- 
selves, it appears that claim 17 does not exclude pouring 
the grout in increments of small height, and that it 
neither sets forth horizontal reinforcing members nor 
excludes them. It is, in fact, readable on a method in 
which the vertical reinforcing structure is in place be- 
fore the spaced brick walls are erected and in which 


horizontal steel, if any, is assembled after the spaced 
walls have been built. 


Claim 18, similarly, does not exclude a wall con- 
structed of only a few layers of bricks. 


Both claims 17 and 18, in effect, set forth the verti- 
cal reinforcement members as located approximately 
midway between the two brick wall components of the 
solid wail. It should be noted, however, that the loca- 
tion of the vertical reinforcing members is said in the 
application not to be critical and to be a matter gov- 
erned by conventional principles of design. The appli- 
cation discloses specifically that in some instances de- 
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sign principles would require the vertical reinforcement 
members to be located adjacent the inner surface of 
one of two spaced brick wall components rather than 
midway between them. The application does not de- 
scribe the nature of wall loadings or circumstances 
which would require the vertical reinforcement members 
to be located at any specific position. 


It appears to the Court that each of the claims is 
directly readable on the grout-filled foundation wall em- 
bodiment of Hild. That embodiment shows a mono- 
lithic wall construction made up of basic two-brick units 
identical to plaintiffs’ which are stacked on either side 
of vertical reinforcing members. After the bricks are 
stacked three or more layers high, the space between 
them is filled with grout. 


The plaintiffs object to this interpretation of the 
Hild reference on the basis that the three layer founda- 
tion construction is not really a “wall”. The Court 


does not consider this objection valid for the simple 
reason that the plaintiffs in no respect limit their claims 
to a “wall” of more than three layers high. Since no 


limitation whatever appears in the claims as to the 
number of layers used, and since Hild expressly calls 
his foundation a “wall”, it seems to the Court that the 
“solid foundation wall” of the Hild patent is in all 
essential respects identical to the subject matter of 
plaintiffs’ claims. 

However, when reviewing the various references in- 
troduced at the trial, and the subject matter admitted to 
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be old in plaintiffs’ application, it does not appear to the 
Court that construction of a wall many layers high—al- 
though not claimed—would be other than obvious to one 
skilled in the art. Utilizing spaced two-brick units to 
build high walls on either side of vertical renforcement 
members is clearly shown by Hild, and Hild even states 
that his foundation wall can be more than three layers 
high. Pouring grout between the sides of spaced brick 
walls was admitted to be conventional by the plaintiffs 
in their original disclosure, and was shown conclusively 
by the secondary references. Since both of these teach- 
ings were quite common in the art at the time of the 
invention, it does not appear to the Court that to com- 
bine them would have been more than an obvious ex- 
pedient within the province of mechanical skill. 


The plaintiffs have contended that since the interior 
of Hild’s hollow wall embodiment is coated to prevent 
corrosion, a person skilled in the art would not be 
taught to fill it with grout. This contention is effec- 
tively rebutted by the presence, in the very same dis- 
closure, of a similar but non-coated solid wall embodi- 
ment which is filled with grout. It is further rebutted, 
of course, by the secondary references which show that 
to fill spaced brick walls with grout is common in the 
art. 


During the proceedings evidence of commercial suc- 
cess was placed before the Court for consideration. Such 
evidence must be considered immaterial, however, when 
invention is lacking. Great Atlantic & Pacific Tea Co. 
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v. Supermarket Equipment Corp., 340 U.S. 147, 153, 
87 U.S.P.Q. 303 (1950). 

After weighing the record in the Patent Office and 
the testimony presented at trial, it is the opinion of the 
Court that the evidence, taken as a whole, does not reach 
the standard of proof sufficient to overcome the pre- 
sumption of validity attaching to Patent Office adjudi- 
cations. 

The Court, therefore, finds for the defendant, and 
against the plaintiffs, and hereby dismisses the Com- 
plaint. 

The above Opinion contains Findings of Fact and 
Conclusions of Law. 


Dated: May 14, 1964. 
Joseph R, Jackson 


United States District Judge 
[Endorsed]: Filed May 14, 1964. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action 

No. 503-63 
SHELDON L. POLLACK, and 
MAX E. ADAMS, — 


vs. 


COMMISSIONER OF PATENTS, 
Defendant. 


This cause came on for trial on February 26, 1964. 
Upon consideration of the record herein, as well as 
the briefs which the Court accorded counsel for plain- 


tiffs and defendant an opportunity to file, it is this 
14th day of April, 1964, 

ORDERED, that judgment be, and the same is here- 
by entered in favor of defendant, and that the Com- 
plaint be, and is hereby dismissed, with costs to be 
assessed against plaintiffs. 


Joseph R. Jackson 
United States District Judge 


[Endorsed]: Filed May 14, 1964, 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action 503-63 
SHELDON L. POLLACK 
and MAX E. ADAMS, 
Plaintiffs, 
vs. 


COMMISSIONER OF PATENTS, 
Defendant. 


NOTICE OF APPEAL 


To: The Commissioner of Patents and his Attorneys, 
George C. Roeming and Clarence W. Moore: 


Notice is Hereby Given that Sheldon L. Pollack and 
Max E. Adams, Plaintiffs in the above entitled action, 
hereby appeal to the United States Court of Appeals 


from the final 
for the District of Columbia, fer the Order and Judg- 


ment dismissing Plaintiffs’ complaint entered in this 
action on May 14, 1964, dated at Los Angeles, Cali- 
fornia this 8th day of June, 1964. 

Stevens, Davis, Miller & Mosher 

Ellsworth H. Mosher 

Kendrick and Stolzy 

Elwood S. Kendrick 

/s/ By ELWOOD S. KENDRICK 


Attorneys for Plaintiffs. 


SAA 


CONTENTS 
OPENING STATEMENTS 
By Mr. Kendrick Page 5* 
By Mr. Roeming 13 
WITNESS Direct Cross Redirect Recross 
Robert E. Franklin 15 73 84 x 


ARGUMENTS 
By Mr. Kendrick Pages 85 and 96 
By Mr. Roeming Pages 92 and 98 
DECISION BY THE COURT Page 98 


EXHIBITS 
Marked Received 


Defendant’s No. 1 Patent Office Ringed 
Folder with Tabs A-G. 5 5 


PLAINTIFFS’ 
No. 1 Certified Copy of File Wrapper & 
Contents Application Serial No. 
825124. 
Manual “Recommendations, Earth- 
quake Resistant Design of Buildings, 
Structures and Tank Towers”. 
Book, Uniform Building Code, 1961 
Edition, Volume I. 
Los Angeles Times, Friday Morning, 
Aug. 9, 1963. 
Photostatic Copy of portion of Ex- 
hibit 1 containing the specifications 
and drawings. 
Actual Core taken from building 
after construction ( Plaintiffs’ Meth- 
od) 
Photocopy of Application for Hear- 
ing & General Approval City of 
Long Beach for use of Shel-Brik as 
a masonry wall. 
Report to the City of Los 
Bd. of Building & Safety 


*Page numbers to original record. 
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Marked Received 


Research Recommendation Report 
1792.1 International Conference of 
Building Officials. 40 40 


Brochure “‘Nature’s Color and Tex- 
tures” North Hollywood Block, Div. 
of Kaiser Steel Corp. 

Report prepared by Engineering 
Center Univ. of Southern California, 
“Lateral Load Tests On Reinforced 
Grouted Masonry Shear Walls”. 


Series of small photographs indi- 
vidually marked 12-A through 12-U. 
Series of Larger photographs indi- 
vidually marked 13-A through 13-L. 
Photo of a brick wall “A New 
Modern Post Office Building.” 

Pamphlet, Building Code Require- 
ments for Reinforced Concrete 


Draftsman’s Sketch (Load Carrying 
qualities Pollack & Adams wall and 
Hild Wall.) 


Transcript of Deposition—Thomas 


N. Jamieson w/4 photos as exhibits. 
Supplemental Amendment re changes 
in specification dtd Sept. 16, ’60. 
Booklet “Earthquake Effect on 
Buildings” published by The Struc- 
tural Engineers Association of Cali- 
fornia. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action 
No. 503-63 


SHELDON L. POLLACK, and 
MAX E. ADAMS, 


Vv. 
DAVID L. LADD, 
Commissioner of Patents, 
Defendant. 
Washington, D. C. 
Wednesday, February 26, 1964. 


The above-entitled matter came on for trial at 10:00 
a.m. before the Honorable Joseph R. Jackson, Judge, 
United States District Court. 


Appearances : 
Elwood S. Kendrick, Esq. 
Kendrick and Stolzy 
612 South Flower Street 
Los Angeles, California. 


Ellsworth H. Mosher, Esq. 
Stevens, Davis, Miller & Mosher 
325 Munsey Building 
Washington 4, D. C. 


On behalf of the defendant: 


George C. Roeming, Esq. 
Solicitor’s Office 
U. S. Patent Office. [1]* 


*Page numbers appearing at top of page of Original Transcript 
of Record. 
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PROCEEDINGS 


The Deputy Clerk: Civil Action Number 503-63, 
Sheldon L. Pollack and Max E. Adams versus David 
L. Ladd, Commissioner of Patents. 

The Court: Are the parties ready? 

Mr. Mosher: The plaintiffs are ready, Your Honor. 

Mr. Roeming: Ready, Your Honor. 

The Court: Have you any preliminary matters? 

Mr. Mosher: No, Your Honor, except that I would 
like, if I may, to move the admission pro hac viche 
of Mr. Elwood S. Kendrick, a member of the Califor- 
nia and Illinois Bars and who, in fact, prosecuted the 
patent application in the Patent Office. 

The Court: The motion is granted. 

Mr. Mosher: Thank you, Your Honor. 

The Court: Are you going to participate in the 
trial, Mr. Mosher? 

Mr. Mosher: To some extent, Your Honor. 

The Court: All right. 

Mr. Kendrick, is your office in California? 

Mr. Kendrick: Yes, Your Honor. 

The Court: Is it in Los Angeles? 

Mr. Kendrick: Yes, Your Honor. 

The Court: I think I know the Kendricks but I 
am not sure. 

Mr. Kendrick: Your Honor, I think I met you at 
the A.B.A. meeting in 1957 in New York. [4] 

The Court: And, of course, the firm I can’t pos- 
sibly forget is Lyons, Lyons, Lyons and Lyons. 

Mr. Kendrick: Your Honor, I was with Leonard 
Lyons at a dinner up there in New York. 

The Court: Well, let me know what it is all about. 
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Mr. Kendrick: If Your Honor please, I believe you 
prefer first to have the offer of the file wrapper of 
the prosecution history in the Patent Office. 

The Court: It may be received in evidence without 
objection. 

And I think Mr. Roeming will want to offer the 
usual exhibit 1 of the defendant out of order. Do 
you know what that is? 

Mr. Kendrick: Yes, sir. 

Mr. Roeming: I offer defendant’s exhibit 1. 

The Deputy Clerk: Plaintiffs’ Exhibit Number 1 in 
evidence and Defendant’s Exhibit Number 1 in evi- 
dence. 

(Plaintiffs’ Exhibit No. 1 and Defendant’s Ex- 
hibit No. 1 were received in evidence.) 

The Court: Proceed, Mr. Kendrick. 


OPENING STATEMENT ON BEHALF OF THE 
PLAINTIFFS. 


Mr. Kendrick: If Your Honor please, this inven- 
tion relates to a method of building a masonry wall, 
and it is a [5] type of wall that serves a very important 
purpose in the West. The importance of the wall is 
that it is a wall that will withstand earthquakes. It 
is an earthquake resistant wall and a strong wind re- 
sistant wall. It is an inexpensive wall to construct. 
Prior walls have been made of the usual concrete block. 
This is a concrete block monolithic wall made together 
with metal reinforcements. It is a wall that is easy 
to erect. The sketches attached— 

The Court: Are they the figures in the application? 

Mr. Kendrick: Yes, Your Honor. I will refer to 
them. 
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If Your Honor please, first inviting your attention 
to figure 3 which, I believe, is the second sheet of the 
drawings— 

The Court: I have it. 

Mr. Kendrick: The two blocks that you see in fig- 
ure 3 are spaced blocks made of concrete and they 
are tied together with metal ties. 

Now in practice, the walls of the building that is 
to be erected have the steel members, the plumbing 
and everything erected first, and then the members that 
you see in figure 3— 

The Court: What supports all the plumbing and 
pipes and things if you have no wall? 

Mr. Kendrick: The plumbing pipes just stand in 
the foundation. The steel stands in the foundation 
and then the [6] blocks are fitted around and mortared 
and one story at a time can be put up and then the 
whole wall grouted at once. And when the pressure of 
grout put in a whole wall at one time this way works 
its way in around the metal and against the surfaces 
of this concrete block a monolithic wall is formed— 
monolithic meaning one—and the two blocks of steel 
and the concrete all become one. 

Now the evidence will show, Your Honor, that in 
California—I was raised in North Dakota and I thought 
California was the only place in the world that had 
earthquakes. One of the last things my mother told 
me when I got my first job out there was “I hate to 
see you going out to that earthquake country”. 

The Court: I remember one in Helena, Montana 
that had 3,200 shivers of the earth and did a lot of 
property damage. That was many years ago. 
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Mr. Kendrick: And one of the things our expert 
witness pointed out to me was that. And he has a 
bulletin here today showing pictures of the old Helena 
quake. And when I was preparing my opening state- 
ment he suggested “you might say the quakes ex- 
tend from California to Montana and elsewhere.” 

Now with respect to schools, both private schools 
and public schools, starting at the time of the Long 
Beach quake—I understand that if the quake had oc- 
curred a few hours earlier [7] many thousands of 
children, no doubt, would have lost their life. But the 
method of earthquake proof construction is an expensive 
type of construction. The ordinary concrete block is not 
adequate for this purpose. 

The Court: Did you ever hear of the earthquake 
proof hotel, the Imperial, of Lloyd Wright that was 
erected in Tokyo? 

Mr. Kendrick: Yes, Your Honor. 

The Court: That isn’t done on that scheme of things 
though, is it? 

Mr. Kendrick: I don’t know how high on this scale, 
but this block has been approved just in the last month 
here by the Uniform Building Code, which is quite a 
tribute to the block, for this type of construction. And 
the school boards have approved it in California, the 
parochial schools have adopted it, and a lot of very fa- 
mous architects, Luckman and the like, have recom- 
mended this type of construction for a number of. im- 
portant public and private buildings. 

The Court: Well, of course, the issue here is wheth- 
er or not it is patentable. It may be very useful and 
a great advance in the art, but is it patentable? 
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Mr. Kendrick: We think it is, Your Honor, for this 
reason. And IJ think the evidence will show that none 
of the art—I think it is admitted—showed this in- 
vention. But [8] this is the type of case—I will invite 
your attention to the Hild reference, Your Honor, that 
is relied on by the Government. 

Now Mr. Hild started and ended with a hollow block 
wall construction. He conceived the idea that you might 
be able to put up bricks a little faster if you had them 
tied together, but the wall that he built did not have 
earthquake resistance. It is not approved, and it is 
a really quite old principle. He took the vierendeel 
truss, the bridges along the great Northern Pacific 
that go across all the rivers and through North Dakota 
and Montana, the old type of railroad bridge, the ones 
that had steel in them that were usually built of this 
vierendeel type of truss construction. So Mr. Hild 
conceived of the idea-that if he took a building block 
that had some cross members he could then get a weld- 
ing torch and if he lined these things up perfectly plumb 
he could weld a vertical member to his cross members. 
And then he could weld a horizontal member to these 
cross members. And if his welds all held and every- 
thing he could have a vierendeel truss in a house. And 
he would put up a shell to cover his vierendeel truss. 
But he relied entirely on the vierendeel truss to give 
him strength and he did not produce a monolithic wall. 

Now our evidence will show—And unfortunately I 
learned a lot about this after the hearing before the 
Board of [9] Appeals. I got a structural engineer to 
help me for the first time. And the reason I got a struc- 
tural engineer is I learned that all the cities are now 
starting to rely on them because they want buildings 
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that will stand up. And the structural engineers in 
the big cities—Well, for example, our structural en- 
gineer designed a parochial school in Boise, Idaho, And 
Boise didn’t have a city structural engineer so they 
sent the plans down to Pasadena to see if would be 
safe. And the City of Pasadena passed on comments 
on the plan. Well, when we went to a structural en- 
gineer to analyze this problem, when he looked at the 
Hild reference—and as he will do here—he pointed 
out a number of reasons why Hild just filled with 
concrete, which was supposed to be an obvious step 
according to the Patent Office and the Board of Ap- 
peals—They felt Hild might well have filled his wall 
with concrete, as old walls of different kinds had been 
filled with concrete, and then you would have the shell 
of the Pollack and Adams type of construction. But 
there are a number of things in the Hild wall right in 
the patent application that I didn’t see in there that 
point out it was never the intention of Hild, as dis- 
closed in the patent of Hild, but there are several other 
teachings in there— 

The Court: Did the Board of Appeals hold that 
was an anticipation? [10] 

Mr. Kendrick: Yes. That it would be— 

The Court: Obvious to one skilled in the art to- 
gether with the other references? Is that it? 

Mr. Kendrick: That is right. 

And the other references, in effect, we concede, teach 
that concrete has been put in walls, but there is no 
reference that teaches that you should combine Hild 
modified, as we will show you how it has to be modi- 
fied, and then fill it with concrete. There are several 
shortcomings in the Hild reference and positive teach- 
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ings that when taken with the Building Code you 
wouldn’t even be permitted to fill the Hild wall with 
concrete. : 

So our evidence will show that we think the Board 
was in error in considering it obvious to modify the 
Hild reference. And then we think the Board was in 
error in another respect. We think we are small busi- 
ness men. Mr. Adams started out as a bricklayer and 
still has his union card. And then he became a ma- 
sonry contractor. And Mr. Pollack is in the construc- 
tion business building buildings. And these people, 
without great resources for advertising or anything of 
that kind, found this solution to this problem of mak- 
ing a low cost earthquake resistant building. And 
without publicity and that type of thing, such as a big 
company that puts on national advertising, this has 
been accepted and it has found [11] its way into the 
building codes and, more particularly, for schools. 

The Court: It is in commercial production? 

Mr. Kendrick: That is right. And we think the 
Board of Appeals erred in rejecting commercial suc- 
cess as evidence of the fact it wasn’t obvious. 

The Court: Well it is, as you know, to be consid- 
ered only when Courts or tribunals are in doubt. And 
then commercial success weighs in the balance in the 
applicant’s favor, but only then. 

Mr. Kendrick: We believe that in rejecting the evi- 
dence of commercial success the Board of Appeals erred, 
and we believe that they erred in reading something into 
the Hild reference that was not there. And with all 
due respect to the Board, Your Honor, I am quite con- 
fident that if I had had the advice of a structural 
engineer to help me to try to understand Hild at the 
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time of the Board of Appeals hearing I don’t believe 
their decision would have been what it was. 

The Court: Mr. Roeming, didn’t I have a case con- 
cerning a hollow block in buildings with some kind of a 
wall? 

.Mr. Roeming: Recently? 

The Court: No, sometime ago. 

Mr. Roeming: I don’t remember it. 

The Court: It is just vague to me. I hear so many 
[12] of them that I can’t tell from the title of the cause 
what the case was about. 

Mr. Kendrick: Your Honor, the building case that 
TI recall was In re Hummer when you were on the Court 
of Customs and Patent Appeals. 

The Court: No, I mean since I have been on this 
Court. 

Mr. Kendrick: I haven’t found it. 


OPENING STATEMENT ON BEHALF OF THE 
DEFENDANT. 

Mr. Roeming: Your Honor, in this case I submit 
that we have a very strong case and the decision of 
the Board will take care of itself. The Board re- 
ferred to a Betzler patent, which is in our folder, as 
evidence of the pouring of grout in between two brick 
walls to constitute one wall. Actually the Board did 
not have to rely on such reference, because at page 
1 of the application itself the applicant makes the fol- 
lowing admission: 


“The other type of reinforced grouted masonry in 
the prior art is that generally made with conventional 
clay bricks. In such a wall, the bricks are laid sep- 
arately on each side of reinforcing steel which is spaced 
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therebetween. The grout is poured between the bricks 
to embed the reinforcing steel and to fill the space.” 


Now the statement has been made in the opening [13] 
argument that. apparently, in the State of California 
the block that is used by the applicants has been ap- 
proved. I direct attention, however, to the fact that 
there is no novelty in the block. The block is fully 
disclosed by Hild in his patent of 1941. So actually 
as to the approval of that block, the plaintiffs can gain 
no benefit from that. 

The Court: You mean no patentable benefit? 

Mr. Roeming: Yes, sir. 

Because it is completely anticipated. That is the 
block. I am not talking about the wall or the metal. 

The Court: Did the Board hold that it was an- 
ticipated by the Hild patent? 

Mr. Roeming: No, sir. I don’t believe in this type 
of a case we could say it is anticipated. There is 
much within the four corners of the Hild patent which, 
together, we submit would make the alleged invention 
obvious to one skilled in the art, but there is no direct 
statement of the exact subject matter of the claims. 

I call attention to the fact also that the claims are 
not commensurate with the contentions of invention, 
in that the claims are merely to a wall, not even to a 
building wall, and it is a wall of no specified height. 
It could be a garden wall and it could be an ordinary 
retaining wall. 

The Court: That wouldn’t make any difference 
though [14] in the construction of the wall, would it, the 
size? 

Mr. Roeming: No, sir. 
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I submit we have a very strong decision here by 
the Board. 

The Court: Very well. 

You may proceed, Mr. Kendrick. 

Mr. Kendrick: Thank you, Your Honor. 


Thereupon— 
MR. ROBERT E. FRANKLIN 


was called as a witness by and on behalf of the plain- 
tiffs and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 


By Mr. Kendrick: 
Q. Would you please state your name for the record? 
A. Robert E, Franklin. 
Q. Would you state your business and profession 


please? 

A. Iam a consulting structural engineer. 

Q. Don’t be modest now, but tell the Court your 
educational background and experience and the work 
you have done in this field so the Judge will know 
whether or not you are qualified to give the testimony 
that we expect you to give. 

A. I graduated from the University of Southern 
California, Cum Laude, in 1941, with a Master of 
Science in Civil Engineering [15] in 1950. I am a mem- 
ber of Beta Pi, a University of Southern California 
Honorary Engineering Fraternity, Chi Epsilon, a na- 
tional Honorary Civil Engineering Fraternity, Tau Beta 
Pi, a national Honorary Engineering Scholastic Frater- 
nity, the Society of Sigma Xi, a national Fraternity for 
the Advancement of Research in Science. And I am a 
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(Testimony of Robert E. Franklin.) 
member of the Structural Engineers’ Association of 
Southern California. 

Q. Are you a registered professional engineer in 
the State? 

A. J am a registered civil and structural engineer 
in California, a registered civil and structural engineer 
in Hawaii, a registered professional engineer in New 
Mexico and Utah. And I have a one-job per year 
reciprocity agreement with the Engineering Registration 
Agencies in 46 states. 

Q. Have you had any teaching experience, Mr. 
Franklin? 

A. Yes. I taught one semester of undergraduate 
mechanics and structural materials at the University of 
Rochester, one year of structural and sanitary engi- 
neering at the University of Florida, three years teach- 
ing structural engineering at the University of South- 
ern California, and approximately six years teaching 
night school at the University of Southern California. 

Q. Have you had any experience as a lecturer in 
the field of engineering for any of the foundations 
that are [16] interested in the advancement of engineer- 
ing? 
A. I lectured at both U.S.C. and U.C.L.A. for the 
Ford Foundation. 

Q. Now in addition to your work as a teacher and 
a student of engineering, have you had any practical 
experience as a structural engineer? 

A. I have been a full-time consulting structural en- 
gineer since 1951. 

Q. And where have you carried on your business 
and profession? 
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(Testimony of Robert E. Franklin.) 

A. My business is carried on in the City of Los 
Angeles. I have practiced in many areas other than 
Los Angeles. 

Q. Now, could you tell us, please, whether in the 
practice of structural engineering you have come in 
contact with any requirement that building walls carry 
any particular type of structure to withstand wind and 
earthquake forces? Strike that question, please. Would 
you tell us, please, the requirement, if any, that a 
building be designed to resist earthquake loads? 

A. Yes. In virtually all of the areas in which I 
have practiced structural engineering there has been 
some form of requirement for designing the building 
as a whole, and all elements of the building separately, 
to resist earthquake forces. 

The Court: That would be in accordance with ordi- 
nances, [17] wouldn’t it, the requirements of the city au- 
thorities? 

The Witness: This would be in accordance with the 
local building codes, which are ordinances, or Federal 
Ordinances. 

The Court: I see. 

Mr. Kendrick: I will ask the Clerk to mark this book 
as plaintiffs’ exhibit 2 for identification. 

The Court: Have you seen that, Mr. Roeming? 

Mr. Roeming: Yes, Your Honor. 

The Deputy Clerk: Plaintiffs’ Exhibit Number 2 
marked for identification, which is a book entitled “Rec- 
ommendations, Earthquake Resistant Design of Build- 
ing Structures and Tank Towers”. 

(Plaintiffs’ Exhibit No. 2 was marked for iden- 
tification.) 
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(Testimony of Robert E. Franklin.) 
By Mr. Kendrick: : 

Q. Inviting your attention to plaintiffs’ exhibit 2, 
can you identify that for us and— 

The Court: Is that marked for identification? 

The Deputy Clerk: For identification only, Your 
Honor. 

The Court: All right. Let the record show it is 
marked for identification, exhibit 2 for identification. 
By Mr. Kendrick: [18] 

Q. By reference to that manual, could you please 
tell— 

The Court: What is it? What is that manual? 

The Witness: This is a manual which was pub- 
lished by the Pacific Fire Rating Bureau shortly after 
the 1933 Long Beach earthquake. 

The Court: Very well. 

The Witness: It contains recommendations for the 
design of structures to resist earthquakes. 
By Mr. Kendrick: 

Q. Does that manual show the extent over which 
earthquake problems exist? You mentioned to me that 
the problems extend as far as from California to Mon- 
tana. Does that book make any reference to earth- 
quake problems as far North as Montana? 

A. Yes, this book shows earthquake damage to 
structures through a series of photographs in the back 
portion of the book, which go from California, New 
Zealand, Washington, includes the 1935 shock in Hel- 
ena, Montana. 

Q. Who is this book published by, please? 

The Court: What is the purpose of the book? 
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(Testimony of Robert E. Franklin.) 

The Witness: The purpose of the book was to 
promulgate knowledge as to the loads imposed by 
earthquakes and to acquaint engineers in general with 
a recommended means of method of analysis of these 
buildings. It was, frankly, [19] to make the public and 
the engineering and architectural professions aware of 
the high loads imposed by earthquakes and the strong 
expectancy of damages. 

Mr. Kendrick: I would like to offer that in evi- 


dence. 

The Court: Have you any objection? 

Mr. Roeming: No objection. 

The Court: It may be received in evidence. Mark 
it. 

Pass it over to the Clerk, please. 

The Deputy Clerk: Plaintiffs’ Exhibit Number 2 


marked in evidence. 
(Plaintiffs’ Exhibit No. 2 was received in evi- 
dence. ) 

Mr. Kendrick: If Your Honor please, we would 
like to have marked for identification a document en- 
titled the “Uniform Building Code”. 

The Court: Are you going to have any objection 
to that? 

Mr. Roeming: No objection. 

The Court: Well offer it in evidence then. 

Mr. Kendrick: I offer it as plaintiffs’ exhibit 3. 
It was plaintiffs’ exhibit 7 to the geposition of Mr. 
Franklin. 

The Deputy Clerk: Plaintiffs’ Exhibit Number 3 
received in evidence. 

(Plaintiffs’ Exhibit No. 3 was received in evi- 
dence.) [20] 
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(Testimony of Robert E. Franklin.) 
By Mr. Kendrick: 

Q. Mr. Franklin, inviting your attention, please to 
plaintiffs’ exhibit 3, can you identify plaintiffs’ exhibit 
3 for us and tell us the purpose of the manual? 

A. This is Volume I of the 1961 Edition of the 
Uniform Building Code. This code is published by the 
International Conference of Building Officials, Los An- 
geles, California. Its purpose is to promulgate rules 
and regulations concerning construction and materials 
throughout the North American Continent. This ma- 
nual is adopted by local building officials through ordi- 
mance as a city or municipality would desire and would 
then represent their building code. 

Q. The particular localities may impose something 
on top of the requirements of the Uniform Code? 

A. A particular locality may either impose a more 
stringent regulation as far as construction or material 
is concerned on one phase of construction or materials, 
or it may in its discretion waive some of the require- 
ments. 

Q. Now by reference to plaintiffs’ exhibit 3, does 
this have a map showing that earthquake problems do 
exist? 

A. Chapter 25 of the Uniform Code deals with 
loads, and among these loads are earthquake loads. 
And it makes reference to a map in the back of the 
book showing zones of approximately equal seismic 
probability. [21] 

Q. Would you, for the record, please, describe those 
zones? 

A. There are four zones, zone O being an area in 
which there is no seismic probability. 
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(Testimony of Robert E. Franklin.) 

Q. What area would that be? 

A. Zone O is a small portion of this map really. 
It is most of Iowa, most of Minnesota and Wisconsin, 
all of North Dakota and the Western part of South 
Dakota, Nebraska and Kansas, the Eastern portion of 
Colorado, Wyoming and Montana, the lower part of 
Texas, the Southern part of Louisiana, Mississippi, 
Alabama and Georgia, and all of Florida. 

The other zones are zones 1, 2 and 3. Zone 3 is the 
areas with the highest seismic probability. 

Q. Is California in that zone? 

A. All of California is in zone 3 except the Central 
Mointainous area which is in zone 2. 

The Court: Is that in part of what I have read 
about the earth’s surface having a break or it slips? 

The Witness: Yes, sir. California has earthquakes 
which are tectonic type earthquakes, earthquakes oc- 
curring through slippage in the earth’s crust. 

The Court: That follows a rather regular pattern, 
does it? 

Mr. Kendrick: Your Honor, I have an article on 
that [22] which I would like to offer that he might make 
reference to. 

The Court: Go ahead. 

The Witness: This zone 3 goes into the Western 
part of Nevada. The area around Helena, Montana, is 
in zone 3. The area around Grays Harbor and Seattle 
in the State of Washington is in zone 3. The area 
around the conjunction of Tennessee, Arkansas, Mis- 
souri, Illinois and Kentucky is in zone 3. They have, 
as of record, had some six earthquakes in that area, 
including the 1881 New Madrid earthquake, which was 
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(Testimony of Robert E. Franklin.) 

the most serious earthquake in the United States ever 
recorded. The area around the St. Lawrence River is a 
zone 3 seismic probability. The St. Lawrence River 
actually is falling in a short rift, and Niagara Falls 
is, being the terminal end of this rift. And they have 
had ten or eleven earthquakes of serious intensity in 
that area. 

The Court: It is pretty general then, isn’t it? 

The Witness: The second most serious earthquake 
ever occurring was in Charleston, South Carolina. But 
right now it is an area of zone 2 probability because it 
had only the one earthquake. 

The Court: That is right on the Coast? 

The Witness: That is right. This map indicates 
other shocks scattered throughout the United States oc- 
curring in the areas of zero potential. These are 
shocks that occurred [23] at random throughout the 
United States. 

By Mr. Kendrick: 

Q. Inviting your attention, please, to an edition of 
the Los Angeles Times for August 9th, 1963, which 
was plaintiffs’ exhibit 1 to your deposition— 

Mr. Kendrick: I would like to have that marked as 
plaintiffs’ exhibit 4, Your Honor. 

The Court: I assume you are familiar with that? 

Mr. Roeming: Yes, sir. No objection. 

The Court: Very well, it may be received in evidence. 

The Deputy Clerk: Plaintiffs’ Exhibit Number 4 
is marked and received in evidence. 

(Plaintiffs’ Exhibit No. 4 was received in evi- 
dence.) 
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(Testimony of Robert E. Franklin.) 
By Mr. Kendrick: 

Q. Judge Jackson was asking about the location or 
particular areas that— 

The Court: Coastal areas. The fault areas along 
the coast. 

By Mr. Kendrick: 

Q. By reference to plaintiffs’ exhibit 4, could you 
show the Court the fault areas in California? 

A. There are, of course, many fault lines in Cali- 
fornia. One which is presently least active but has the 
greatest history [24] of damage is the San Andreas 
fault. This fault line runs from just North of San 
Francisco through and across the Mexican border. 

Q. Does it go through the area of largest concen- 
tration of population? 

A. It, of course, goes adjacent to San Francisco and 
it goes about forty miles from Los Angeles. 

The Court: That doesn’t go as far North as Eureka, 
does it? 

The Witness: No, sir. The Eureka shakes are ac- 
tually of indeterminate origin. They have had several 
earthquakes in Northern California and Southern Ore- 
gon and they have not, as yet, defined any seismic 
faulting, earth faulting. The seismologists attribute 
this possibly to some relocation of magma. 

The Court: Well it was the San Andreas fault that 
I read about. 

The Witness: The San Andreas fault is the one 
that had the greatest publicity. However, in San Fran- 
cisco the last four earthquakes, which have been minor 
in nature, have been moved into the Hayward fault, 
which is a fault parallel to the San Andreas fault. It 
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has a much shorter fault line, about 80 or 100 miles 
long. But presently it is the most active. The. last 
major earthquake in Southern California was [25] the 
movement of the Tehachapi fault, which is also a short 
fault line running perpendicular to the San Andreas 
fault. 
By Mr. Kendrick: 

Q. When did that occur? 

A. In 1951, I think. 

Q. -And when was it the Long Beach earthquake 
occurred? A. March 10th, 1933. 

Q. And you mentioned the Helena one was in what 
year? 

A. 1935. There were three shocks in Helena about 
two weeks apart. 3 

The Court: Do you know how many were actually 


registered, 3,200. I used to live in Montana and I 
know. 


The Witness: The major shocks are always followed 
by what they call after shocks, which are sometimes 
more serious. 

The Court: I rode through one of them one time 
in an automobile and didn’t know what was wrong. 
That was quite a distance from Helena. It was a full 
day’s ride down to Manhattan where I saw a chasm 
in the road and I saw chimneys turned around. 

The Witness: Yes, sir. Earthquakes are tremen- 
dous forces. ‘ 

By Mr. Kendrick: 

Q. Would it be a fair statement, Mr. Franklin, that 
[26] there has existed a need for a low-cost earthquake 
resistant type construction? A. Yes, sir, 
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(Testimony of Robert E. Franklin.) 

Q. From the date 1935 to date? 

A. For all of the recorded history of construction. 

Q. Now, Mr. Franklin, inviting your attention— 

Mr. Kendrick: May I have the file wrapper? 

The Court: Here it is. You needn’t return that. 
You may use it if you need it. 

Mr. Kendrick: Thank you. I have a copy of part 
of it, Your Honor, which might be a little easier for 
the witness to look at. 

The Court: That is a photostatic copy of certain 
pages? 

Mr. Kendrick: Of the application and the drawing 
and they were an exhibit to his deposition. 

I would like to ask the Clerk to mark as plaintiffs’ 
exhibit 5 a copy of the Pollack and Adams application 
containing the specifications, three sheets of drawings, 
but no claims. 

The Court: It may be received in evidence. There 
is no objection. 

The Deputy Clerk: Plaintiffs’ Exhibit Number 5 
in evidence. 

(Plaintiffs’ Exhibit No. 5 was received in evi- 
dence.) [27] 

The Court: It is handier to look at rather than dig 
through that big file. 
By Mr. Kendrick: 

Q. Mr. Franklin, inviting your attention to plain- 
tiffs’ exhibit 5, which was plaintiff’s exhibit 2 to your 
deposition, you have seen that document before? 

A. Yes, sir. 

Q. And you have studied that document? 

A. Yes, sir. 
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Q. And inviting your attention to the figures at- 
tached thereto— 

The Court: What are they numbered? 

Mr. Kendrick: Figures 3 and 4. 

By Mr. Kendrick: 

Q. Are you familiar with the type of construction 
that is described in plaintiffs’ exhibit 5, and inviting 
your attention particularly to figures 3 and 4? 

A. Yes, sir. 

Q. And when did you first become familiar with 
that type of construction, if you recall? In the last 
few years? A. Yes, sir. 

Q. Do you recall how you first learned of it? 

A. Yes, sir, I first heard of this type of construc- 
tion at a structural engineers’ meeting in conversation 
with some [28] friends at the meeting, other structural 
engineers, one of whom had recently used this wall and 
had used it at a stress level which, to me, was rather 
startling. I investigated the material. I went out and saw 
a wall similar to this under construction and I ob- 
tained the test results on the wall and the stress level 
recommendation from the local building codes. 

Q. Now inviting your attention—I will read this for 
your convenience. Claim 17 is not attached thereto but 
reads: 

“The method of erecting a high strength grout filled 
metal reinforced brick wall comprising the steps of:” 
And I want you to keep these in mind. “Erecting ver- 
tical metal reinforcement members .’ And you 
might note figure 4 shows the erection of vertical metal 
reinforcement members, does it not? That is figure 4 
of plaintiffs’ exhibit 5. 
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A. Yes, sir, it does. 

Q. (Reading) “Placing a plurality of horizontal 
layers of pairs of bricks on top of one another to 
provide two parallel vertical brick walls so positioned 
that said metal reinforcement members are disposed 
approximately midway between the opposed parallel sur- 
faces of said brick walls . . .” 

In plaintiffs’ exhibit 5 do you find such brick con- 
struction, inviting your attention to figures 3 and 4? 

A. Figures 3 and 4 show such construction. 

The Court: Where does it show it in figure 4? I 
[29] see where it shows it in figure 3. 

The Witness: Figure 3 shows the brick unit itself. 

The Court: That is reinforcement between the 
bricks themselves. That is imbedded in each one of 
those bricks, isn’t it? 

The Witness: That is not the reinforcement that 
is described. 

Mr. Kendrick: It is the vertical steel— 

The Court: I can see where that is in 4 but not 
in 3. 

Mr. Kendrick: It is the vertical steel— 

The Witness: The vertical steel marked 7 in figure 4. 

Mr. Kendrick: I mischaracterized it. In order to 
show the cross members I invited attention to 3 and 4 
to show them in use with the vertical steel. Figure 
3 shows the bricks with the crossties 12; and the draw- 
ing, figure 4, also calls out number 12, the crossties 
for the pair of bricks. 

The Court: It is indicated there by 12? 

Mr. Kendrick: Yes, Your Honor. 

By Mr. Kendrick: 
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Q. (Reading) “Each of said pairs of bricks being 
held in spaced parallel relationship to each other by 
metal connecting means, said metal connecting means 
having a strength [30] greater than that of the material 
of said bricks. and a cross section small in comparison 
to the length and height of said bricks; and thereafter 
filling the space between said walls and surrounding said 
metal connecting means and said vertical metal rein- 
forcement members with grout thereby forming a uni- 
tary monolithic reinforced wall structure.” 

Now my question relative to claim 17, Mr. Franklin, 
is have you actually designed a wall calling for a struc- 
ture such as found in claim 17? A. Yes, sir. 

Q. And I will invite your attention to— 

Mr. Kendrick: If Your Honor please, we have here 
an actual core taken out of a building after it was 
constructed using this method of construction, which 
we will ask be marked plaintiffs’ exhibit 6, first, for 
identification. 

The Court: Will there be any objection to that, Mr. 
Roeming? 

Mr. Roeming: No objection. 

The Court: Very well, it may be marked in evi- 
dence. 

The Deputy Clerk: Plaintiffs’ Exhibit Number 6 
received in evidence. 

(Plaintiffs Exhibit No. 6 was received in evi- 
dence.) 
By Mr. Kendrick: [31] 

Q. Now, Mr. Franklin, you testified that you had 

built a building that had the method of construction 


a= 


(Testimony of Robert E. Franklin.) 
called for in claim 17 of the Pollack and Adams patent 
application, did you not? 

A. Counselor, I designed such a building. I did not 
build it. 

Q. You designed the building? 

A. Yes, sir. 

Q. And after you designed it—What is the name 
of the building? Name a building that you designed 
using this method of construction? 

A. I designed the five-story Moore Apartment 
House in Beverly Hills. The most recent is a five- 
story parking structure attendant to the Security First 
National Bank Office Building on Sunset Boulevard 
in Los Angeles County. 

Q. Can you identify the plaintiffs’ exhibit 6 that 
is before you? 

A. This is a core taken from the first-story wall 
of the five-story parking structure last described. 

Q. Do you have a pencil with you, Mr. Franklin, 
that would mark on that block? 

A. Yes, sir. 

Q. Inviting your attention to plaintiffs’ exhibit 6, 
would you identify the member that I have marked 6-A? 
[32] 

A. That is the crosstie marked 12 on the applica- 
tion. 

Q. Is it in figures 3 and 4 of the drawings? 

A. Yes, in figures 3 and 4 of the drawings. 

Q. And I notice a score mark which I will mark 
6-B. Would you describe to us, please, what 6-B is? 

A. That is a horizontal mortar joint between the 
masonry units marked 11. 
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Q. Which would be in the drawing, the mortar be- 
tween the courses? Well, we will mark this 6-B on here. 
Inviting your attention to the marking 6-B that I have 

A. That is marked 19 on figure 4. 

Q. There is an arrow to it, 19 on figure 4, which 
is the red line 6-B that I have put on the drawing as 
well?? A. Yes, sir. 

Q. Now, to tag plaintiffs’ exhibit 6, would it be a 
fair representation to say that this is the top portion 
looking down? 

A. Yes, sir, that is upward on the wall. 

The Court: That is a cross section? 

The Witness: Yes, sir. 

By Mr. Kendrick: 

Q. Now can you identify for us the members that 
I have marked 6-C? 

A. Those are vertical bars within the grout space of 
the [33] wall represented by 7 on figure 4. 

Q. In figure 7 there is one bar in the center, in the 
actual mechanical center, but can this take the place of 
more than one bar? A. Yes, sir. 

Q. And in this actual sample you had two rather 
than one large one in the center? 

A. Two vertical bars; yes, sir. 

Q. Now in addition to having vertical steel, as 
called for in claim 17, can you also have additional rein- 
forcement members in a horizontal plane? 

A. Yes, sir. 

Q. We will mark those 6-D. And are 6-D horizon- 
tal? 

A. Yes, sir, that is horizontal reinforcement marked 
5 in figure 4. 
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The Court: These two cross then, do they? 

The Witness: Yes, sir. 

The Court: I see. 
By Mr. Kendrick: 

Q. Is it necessary that they be welded together? 

A. No, sir. 

Q. Are the cross members 6-D in any way af- 
fixed to the vertical member, to the connecting metal 
tie member 6-A? 


A. Not necessarily. [34] 

Q. Now inviting your attention to the overall block 
from the two outer edges thereof, would you describe 
that to the Court, please? 

A. Yes. This is a monolithic reinforced masonry 
wall. 

Q. And why do you say that it is monolithic? 


Well, strike that question. 

The Court: That is the exterior aspect of this fig- 
ure here. You have a wall, you have a wall and you 
have your steel reinforcement and water, or whatever 
that is. 

Mr. Kendrick: Grout. 

The Court: Well, grout. 

By Mr. Kendrick: 

Q. Would you describe why you call that a mono- 
lithic wall? 

A. Yes. It is monolithic because the grout mix 
and the face shell units are firmly bonded together, 
and because the grout and the reinforcing steel is 
firmly bonded together, so that all elements of the wall, 
whether the elements be large or small, must react and 
strain and stress together. 
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Q. So that the wall acts as a unit? 

A. That is correct, so the wall acts as a unit. 

Q. Now could you tell us, please, whether or not 
walls built in accordance with claim 17 of the patent— 
Strike that. 

The Court: The application? [35] 

Mr. Kendrick: Yes, sir. Iam sorry. 

By Mr. Kendrick: 

Q. Just inviting your attention to plaintiffs’ exhibit 
6, would you tell us, please, whether walls built in ac- 
cordance with plaintiffs’ exhibit 6 meet the code require- 
ments, first of all, of the Los Angeles area for an earth- 
quake resistant wall? 

A. Yes, they do. 

Q. Would you elaborate, please, to the extent of 
whether they are approved for schools? 

The Court: Is that wall beneath the surface of the 
earth? 

The Witness: No, sir. 

The Court: It is set on a foundation? 

The Witness: Yes, sir. 

The Court: Why wouldn’t the vibration of an earth- 
quake throw it off? 

The Witness: Because the wall is tied into the hor- 
izontal framing system, the floor slabs, with rein- 
forcements. It is tied in with the floor slabs on grade 
with reinforcements. 

The Court: Metal reinforcements? 

The Witness: Metal reinforcements. 

The Court: All right. 

The Witness: So that the whole structure acts as a 
[36] unit. 

The Court: I see. 
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By Mr. Kendrick: 

Q. Would you elaborate on the approval that you 
mentioned that this has by building codes? 

A. Yes. Wall structures, or structures in general, 
have approval regardless of their occupancy A wall 
built in conformance with the application of which this 
core might well be a sample could be used for schools, 
churches, hospitals, residences, office buildings, any 
type; parking structures. Regardless of occupancy. 

Q. Can you tell us, please, whether or not an ap- 
proval is required, or an additional approval in Cali- 
fornia is required, for a wall structure if it is to be 
used in schools beyond that of ordinary commercial 
buildings? 

A. Yes, sir. School design and construction is reg- 
ulated by the State Division of Architecture, School- 


house Division, under the authority of Title 21 of 
the State Ordinances. All design, construction and 
materials must be specially approved by the State Di- 
vision of Architecture. 


Q. In addition to approval— 

The Court: That San Andreas fault seems to be 
the mother of them all, doesn’t it? 

The Witness: Yes, sir, [37] 

Mr. Kendrick: We would like to make for identifi- 
cation, please, a document signed by the City of Long 
Beach for approval of a certain type of masonry. 

The Court: Have you any objection? 

Mr. Roeming: No objection. 

The Court: Mark it directly in evidence then. 

The Deputy Clerk: Plaintiff’s exhibit number 7 
marked in evidence. 
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(Plaintiff's Exhibit No. 7 was received in evi- 
dence.) 
By Mr. Kendrick: 

Q. Now do you know Mr. Pollack and Mr. Adams, 
who are the applicants for the device described in 
plaintiffs’ exhibit 5? A. Yes, sir. 

Q. And do you know Mr. Pollack’s first name? 

A. Sheldon. 

Q. Can you tell us, please, what this wall construc- 
tion is referred to as in the trade? 

A. Shel-Brik. 

Q. I invite your attention to plaintiffs’ exhibit 7. 
Can you describe this for the Court, please? 

A. This is a general approval for the use of Shel- 
Brik as an approved masonry wall. This approval is 
granted upon a [38] hearing of the Board of Examiners, 
Appeals, and Condemnation Department of Building 
and Safety, City of Long Beach, to allow construction 
using Shel-Brik. Since Shel-Brik is not specifically 
mentioned in the Long Beach Municipal Code this 
General Approval was necessary. It is necessary for 
a General Approval similar to this be granted for all 
such materials which are not specifically mentioned in 
the Long Beach Muncipal Code. 

Mr. Kendrick: And we would like to particularly in- 
vite the Court’s attention to this reference which 
states: “The Long Beach Municipal Code makes no 
provision for this type of building unit.” Then after 
it was presented the request was approved, 

The Court: Very well. 

Mr. Kendrick: We would like to next offer in evi- 
dence a report to the City of Los Angeles Board of 
Building and Safety Commissioners. 
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The Court: The tradename is Shel-Brik, is it? 

The Witness: Yes, sir. 

Mr. Kendrick: The Sheldon Pollack and Max 
Adams Brick. They used the first three letters of Shel- 
don, 

Mr. Roeming: No objection. 

The Court: Mark it in evidence. 

The Deputy Clerk: Plaintiffs’ Exhibit Number 8 
is [39] received in evidence. 

(Plaintiffs’ Exhibit No. 8 was received in evi- 
dence.) 

The Court: There are just two claims here? 

Mr. Kendrick: Yes, Your Honor. 

One is to the method of building the wall and one is 
to the wall. 

We would next like to have marked for identification 
a recommendation by the International Conference of 
Building Officials relative to Shel-Brick. 

Mr. Roeming: No objection. 

Mr. Kendrick: There is no objection, Your Honor. 
We offer it in evidence. 

The Court: Very well, it may be received. 

The Deputy Clerk: Plaintiff's Exhibit Number 9 
in evidence. 

(Plaintiffs’ Exhibit No. 9 was received in evi- 
dence.) 
By Mr. Kendrick: 

Q. Mr. Franklin, inviting your attention, please, to 
plaintiffs’ exhibit 9, would you tell us what plaintiffs’ 
exhibit 9 is? 

A. Plaintiffs’ exhibit 9 is a Research Recommenda- 
tion Report Number 1792.1 of the International Con- 
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ference of Building [40] Officials, which gives allowable 
stresses for walls built of Shel-Brik masonry and a 
fire-resistant rating for these walls. 

Q. And is that the group that promulgates the Uni- 
form Building Code? 

A. Yes, sir. 

Mr. Kendrick: If Your Honor please, we would 
like to next offer in evidence as plaintiffs’ exhibit 10 
a brochure showing various types of building blocks. 
This was plaintiffs’ exhibit 4 to the deposition of Mr. 
Franklin. 

Mr. Roeming: No objection. 

The Court: It may be received in evidence. 

The Deputy Clerk: Plaintiffs’ Exhibit Number 10 
in evidence. 

(Plaintiffs’ Exhibit No. 10 was received in evi- 
dence.) 
By Mr. Kendrick: 

Q. Mr. Franklin, inviting your attention, please, to 
plaintiffs’ exhibit 10 and to the figure in the upper 
righthand corner on the back page thereof, is that the 
type of building unit that was used in building the 
apartment building that you designed and saw being 
built with Shel-Brik method construction? 

A. Yes, sir. [41] 

Q. Now you have mentioned that this type of con- 
struction shown on plaintiffs’ exhibit 10 on the back 
page there in the upper right-hand corner is approved 
for earthquake resistant construction of schoolhouses, 
is that correct? A. Yes, sir. 

Q. Now inviting your attention to the left-hand 
corner of the reverse side of plaintiffs’ exhibit 10, 
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and particularly to the building units that have been 
marked A, B, C, D and E, can you tell the Court 
what those type building blocks are? 

A. These are hollow-core load bearing structural 
units, classified under the building code as Hollow Ma- 
sonry Construction, and carry approximately half of 
the loads that are carried by items marked 1 and 2 
on the back side of plaintiffs’ exhibit 10. 

Q. Now inviting your attention to those conven- 
tional building block constructions, can you tell us the 
advantages, if any, in the Shel-Brik wall method of 
construction as called for by claim 17 of the patent 
application over that type of construction? 

A. In the construction of the Shel-Brick, of course, 
the vertical steel and the horizontal steel and all of 
the plumbing and electrical work that goes into a wall 
is erected first. And then the Shel-brik units are 
placed around the structural steel framework, reinforc- 
ing steel framework. In construction [42] using types A 
through E, inclusive, the wall must be erected first and 
then reinforcement placed within the wall, except that 
horizontal reinforcement is placed within the wall as 
construction proceeds. 

Q. In other words, the members have to be hol- 
lowed out to handle the construction ? 

A. Yes, sir. 

After the wall is up and the reinforcement is placed 
in the voids shown for the hollow-core load bearing 
units A through E, the shells that contain this rein- 
forcement are then filled with grout. 

Structurally speaking, only the shells containing re- 
inforcement need be filled with grout. Because of 
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the building module in these units marked A through 
E, the vertical reinforcement is of necessity at a module 
of Sinches, or the greater parts thereof, and the hori- 
zontal reinforcement is of modules of 8-inches for 
types C, D, and E, or 4-inches for A and B. 

For Shel-Brik construction, however, because of the 
completely open grout space available, the reinforce- 
ment may be put in at any spacing which is structurally 
proper and economical without reference to holding the 
module. 

Q. Now inviting your attention to plaintiffs’ ex- 
hibit 11, which was plaintiffs’ exhibit 5 to your depo- 
sition, a document entitled “Lateral Load Tests on Re- 
inforced Grouted [43] Masonry Shear Walls”— 

The Deputy Clerk: Plaintiffs’ Exhibit Number 11 
for identification. 

Mr. Roeming: No objection. 

Mr. Kendrick: There is no objection. May it be 
received, Your Honor? 

The Court: It may. 

The Deputy Clerk: Plaintiffs’ Exhibit Number 11 
in evidence. 

(Plaintiffs’ Exhibit No. 11 was reveived in evi- 
dence.) 
By Mr. Kendrick: 

Q. Mr. Franklin, inviting your attention, please, to 
plaintiffs’ exhibit 11, can you identify that document 
for us? 

A. This is a summary statement of lateral load 
tests on reinforced grouted masonry shear walls pre- 
pared by the Engineering Center, University of South- 
ern California, under the direction of Robert R. Schnei- 
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der, Assistant Professor. This report summarizes test- 
ing sequences and test results on different forms of 
masonry wall construction. 

Q. Now can you tell us whether the values set 
forth in plaintiffs’ exhibit 5 are values acceptable in 
Los Angeles County? 

A. Iam sorry. Would you identify plaintiffs’ ex- 
hibit 5? [44] 

Q. Excuse me. It is plaintiffs’ exhibit 11. It was 
exhibit 5 in the deposition. 

Plaintiffs’ exhibit 11, as I understand it, has values 
on Shel-Brick, tables of values? 

A. It has test results. It does not contain recom- 
mendations as to allowable stresses, that I know of. It 
has expression of stresses at load failure of the wall. 
From data from this report the State Division of Ar- 
chitecture and other Governmental Institutions indirectly 
set tables of allowable stresses. 

Q. And were these values used in Los Angeles 
County in arriving at a decision as to whether or not 
Shel-Brik would be permitted to be used in earthquake 
resistant buildings? A. Yes, sir. 

Q. And I believe you testified that Los Angeles is 
located on 3 earthquake faults? 

A. That is correct. 

Q. And I believe you testified that in the Uniform 
Building Code diagram it was in area 3, which had 
the highest requirements? 

A. It was in Zone 3; yes, sir. 

Mr. Kendrick: If Your Honor please, I would like 
to have a group of photographs identified. Shall we 
give them all the same number? [45] 
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The Court: Well, that will be up to your own judg- 
ment. As a matter of fact, it is time for the usual 
morning recess, so Mr. Roeming can examine them 
during that recess. 

Court now stands in recess until 11:30 

The Deputy Marshal: This Honorable Court now 
stands recessed until 11:30. 

(Whereupon, at 11:15, a.m. the Court recessed 
as noted.) [46] 
After Recess 11:30 a.m. 

The Deputy Clerk: Your Honor, for the purpose 
of the record, during the recess I marked plaintiffs’ 
exhibits 12-A through 12-U, which are small photo- 
graphs, and 13-A through 13-L, which are large photo- 
graphs, and 14, which is a photograph. 

Mr. Kendrick: There was no objection, Your Hon- 
or. 
The Court: Very well, they may be received in evi- 
dence as marked. 

The Deputy Clerk: Plaintiffs’ Exhibits 12, 13 and 
14 received in evidence. 

(Plaintiffs’ Exhibit Nos. 12, 13 and 14 were 
received in evidence.) 
By Mr. Kendrick: 

Q. Mr. Franklin, before the recess you mentioned 
that the Pollack and Adams type of wall construction 
which is known as Shel-Brik was approved at Long 
Beach, approved here and approved there. Can you 
tell me the basis of those approvals, if any, how those 
approvals are obtained? 

A. The approvals were as a result of tests of the 
wall itself, the complete wall with the Shel-Brik units, 
the grout and reinforcements. 
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Q. Now you made reference to a report prepared 
by the [47] University of Southern California. What in- 
stigated that report, if you know? 

A. The report was instigated and authorized by the 
California State Division of Architecture. 

Q. Now you testified, Mr. Franklin, just before 
the recess in regard to plaintiffs’ exhibit 10, a brochure 
which showed conventional mansonry blocks A, B, C, D 
and E on the reverse side thereof. You also testi- 
fied that you had designed the Moore Apartment Build- 
ing; is that correct? 

A. Moore Apartments; yes, sir. 

Q. How many storeys was the Moore Apartments? 

A. Five storeys. 

Q. And you testified that you designed a five-story 
parking garage? 

A. Yes, sir. 

Q. Now, was the apartment building and the gar- 
age actually built? 

A. Yes, sir they were built. 

Q. Were they built in compliance with the local 
building code? A. Yes, sir. 

Q. Permits were obtained for those buildings? 

A. Yes, sir. 


Q. Now inviting your attention to plaintiffs’ ex- 
hibit 10 [48] and particularly to the conventional ma- 
sonry shown in A, B, C, D and E, I will ask you whether 
or not you could have designed the parking garage of 
five storeys which was built using any of the conven- 
tional blocks shown on this brochure as A, B, C, D 
and E? A. No, I could not. 
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Q. And what was the length of the spans in this 
parking garage which you built with the Shel-Brik 
wall? 

A. The parking garage has clear spans of 65 and 
75 feet? 

Q. The parking garage has clear spans of 65 and 
75 ieet? 

A. Yes, sir. 

Q. Were there any center posts? 

A. No, sir, these are clear spans. 

Q. Clear spans. And what were they supported by? 

A. The clear span framing was precast, pre-stressed 
concrete members, and the members themselves were 
supported by a 12-inch Shel-Brik wall. 

Q. Now by Shel-Brik wall you are referring to 
the type of construction referred to in the Pollack and 
Adams patent application as exemplified in claim 17 
thereof ; is that correct? A. Yes, sir. 

Now you also testified about the Moore Build- 

A. Yes, sir. [49] 

Was that an earthquake resistant building? 

Yes, sir. 

In compliance with the code? A. Yes, sir. 

Now could you have built the Moore Apart- 
ments Building using the conventional masonry shown 
on plaintiffs’ exhibit 10 on the reverse side under A 
through E? A. No, sir. 

Q. Now I would like to invite your attention, please, 
to plaintiffs’ exhibit 12-A. Can you tell us what that 
photograph depicts? 

A. It is a photograph of the main entrance of 
Von’s Market in Los Angeles. 
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Q. And in the community is Von’s a large market 
organization? A. Yes, sir. 

Q. Does it have more than one market? 

A. It has many markets. 

Q. I will invite your attention to exhibit 12-C. 
What is it? 

A. Exhibit 12-C is a two-story office building in 
Los. Angeles, California. 

Q. And who owns that building? 

A. The Santa Barbara Mutual Savings and Loan 
Association. [50] 

Q. And is that built with Shel-Brik construction? 

A. Yes, sir, it is. 

Q. Inviting your attention to exhibits 12-D and 
12-E, and also 12-F, will you identify those exhibits, 
please? 

A. These are photographs of the Automobile Club 
of. Southern California, the Regional Office Building 
in Century City. This is a part of Los Angeles. 

Q. That is an automobile club? 

A. The Automobile Club of Southern California, 
that is right. This building is built of precast, pre- 
stressed concrete members framing around Shel-Brik 
construction. This is a three-story office building. 

Q. You have reviewed all these photographs marked 
12-A through 12-U, have you not? 

A. Yes, sir. 

Q. And the buildings depicted in these photographs 
were all built with Shel-Brik construction, were they 
not? 

A. I have reviewed the photographs and I have 
actually seen the buildings. They are built of Shel- 
Brik construction. 
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Q. Inviting your attention to the photograph marked 
12-N, would vou tell the Court what that is? 

A. This is Bullock’s Fashion Square in Van Nuys, 
California. This is a two and partially three-story 
building built with Shel-Brik. [51] 

Q. Inviting your attention to the photograph marked 
12-T. what is that? 

A. This shows masonry piers built of Shel-Brik 
with the vertical reinforcements in position but the 
grout not having been poured as yet. This photograph 
was taken during construction. 

Q. Inviting your attention to plaintiffs’ exhibit 14, 
can you identify that for the Court, please? 

A. This is the Post Office in El Monte, Cali- 
fornia. 


Q. Is that of Shel-Brik construction? 


A. Yes, this is Shel-Brik construction. 

Q. And when you use the word Shel-Brik in this 
instance, is approval required beyond that required by 
the local building code with respect to construction of 
a Government Post Office? A. Yes, sir. 

Q. What approval is required? 

A. Iam exactly sure what they call the ordinance 
or the burear that administers that. 

Q. Now you mentioned there was a photograph in 
there of Bullock’s Fashion Square, inviting your atten- 
tion to exhibit 12-N. Could you tell the Court who 
Bullock’s is, please? 

A. Bullock’s is a department store having many 
branches in znd around Southern California. [52] 

Q. Does Bullock’s have a large store on Wilshire 
Boulevard? A. Yes, sir. 
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Q. And is it a well-known firm? 

A. Yes, sir, very well-known. 

Q. Inviting your attention to plaintiffs exhibit 13-B, 
can you identify that building? 

A. It is a four-story office building called the 
United California Bank Building. It is in Los Angeles. 

Q. Now in the remaining series of photographs 
comprising plaintfifs’ exhibit 13, does the legend on 
the back of each photograph describe the building? 

A. Yes, the building and its location. 

Q. Inviting your attention to plaintiffs’ exhibit 13- 
K, would you describe that building ? 

A. This is Robinson’s Department Store in Pano- 
rama City. It is a two-story building built of Shel- 
Brik. Robinson’s is another large and well-known de- 
partment store in Southern California with many 
branches. 

Q. I will invite your attention to one more, plain- 
tiffs’ exhibit 13-I. What is Systems Development Cor- 
poration? 

A. Systems Development Corporation is an air- 
craft research and development plant. 

Q. Based on your knowledge of the building industry 
in [53] Southern California, and based on your experi- 
ence as a structural engineer practicing there, and based 
on your knowledge of the Shel-Brik method of construc- 
tion, would you say that it has filled a need for a rela- 
tively low-cost method of providing earthquake resistant 
construction for public and private buildings ? 

A. Absolutely. 

Q. And I believe you testified earlier that when you 
first saw the figures on Shel-Brik construction that 
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you were quite amazed that it would do the job that 
it does, the Shel-Brik wall structure? 

A. Yes, sir, I was very surprised. 

Q. And I believe you just testified that in using 
conventional masonry of the kind shown in this bro- 
chure, plaintiffs’ exhibit 10, A, B, C, D and E, that 
not one of those conventional methods of construction 
would have enabled you to build the five-story, 65-foot 
span parking garage or the Moore Apartment Building 
that you designed? 

A. That is correct. 

Mr. Kendrick: I would like to have marked as plain- 
tiffs’ exhibit 15 a pamphlet entitled “Building Code Re- 
quirements for Reinforced Concrete”. This was for- 
merly plaintiffs’ exhibit 8 to the deposition of Mr. 
Franklin. 

Mr. Roeming: No objection. [54] 

The Court: Do you offer it in evidence? 

Mr. Kendrick: Yes, Your Honor. 

The Court: It may be received. 

The Deputy Clerk: Plaintiffs’ Exhibit Number 15 
in evidence. 

( Plaintiffs’ Exhibit No. 15 was received in evi- 
dence.) 

Mr. Kendrick: Your Honor, we took the deposition 
of this witness not knowing that we would have an 
opportunity to bring him here. And I just personally 
felt the Court would rather hear a live witness than 
have me read the transcript. 

The Court: It is much better. 

By Mr. Kendrick: 
Q. Would you identify this document, please? 
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A. This is a copy of the Building Code Require- 
ments for Reinforced Concrete, American Concrete In- 
stitute Publication 318-56, known as the 1956 ACI 
Building Code. 

Q. You mentioned, inviting your attention to plain- 
tiffs’ exhibit 10 on the reverse side thereof, that these 
building blocks of the conventional kind that are stuffed 
with concrete and sometimes some metal reinforcements 
wouldn’t have been adequate to build a building that 
would meet the building code requirements for a five- 
story building with a 65-foot [55] span, this no pillar 
parking garage. Why wouldn’t that type of construction 
have been adequate in a building of this type? 

A. Such construction does not contain sufficient 
strength to carry the imposed loads. 

Q. Is there a need for having big buildings without 
pillars in them for parking garages? 

A. Yes, sir. 

Q. Mr. Franklin, I would like to invite your atten- 
tion, please, to the defendant’s exhibit 1 and particu- 
larly to Tab B thereof. 

The Deputy Clerk: Your Honor, I don’t think they 
should take any of the sheets out of the exhibit after 
it has been marked in evidence. 

Mr. Kendrick: We are just opening the drawings. 

The Deputy Clerk: Excuse me, I thought you were 
taking the whole sheet out. 

Mr. Kendrick: No. 

I can see she is not going to let me run home with 
any of her exhibits. 

The Court: Well, I observed you are not taking it 
out. 
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By Mr. Kendrick: 

Q. Inviting your attention to defendant’s exhibit 
1-B, which is a copy of U. S. Patent 2,250,763—[56] 

The Court: Isn't that defendant’s exhibit number 1? 

Mr. Kendrick: It is defendant’s exhibit number 1, 
sub-exhibit B. 

The Court: All right. 

By Mr. Kendrick: 

Q. And I will ask you, please, if you have studied 
the Hild patent? 

A. Yes, sir, I have. 

Q. Would you describe the Hild method of con- 
struction that is set forth in that patent? 

A. The Hild method of construction describes a wall 
which obtains its structural strength through the inter- 
action of the metal contained within the confines of 
the wall surfaces. This metal consists of vertical bars, 
long horizontal bars placed parallel to the axis of the 
wall, and short metal bars placed perpendicular to the 
axis of the wall. These three bar elements are welded 
together with their joints to form an interconnected and 
interacting moment resisting space frame. 

Q. Now does that type of space frame have any 
designation in the structural engineering art? 

A. It is known as a vierendeel truss. 

Q. Mr. Franklin, do you have with you a text book 
that [57] describes that type of construction? 

A. Yes, sir, I have. 

Q. Could you help Mr. Mosher there to find it? 

The Court: I think his answer sufficiently describes 
it. It does tome anyhow. I can visualize it. 

Mr. Kendrick: Thank you, Your Honor. 
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By Mr. Kendrick: 

Q. In Hild would would you tell us, please, where 
the wall would get its strength, if any? 

A. The Hild wall gets its strength through the in- 
teraction of the sealed members contained therein. 


Q. Would you, on the blackboard, show the moment 
of forces that would be on the Hild wall and compare 
it with the force moments that are in the Shel-Brik 
type of construction? 

A. If we consider a wall which is supported lat- 
erally by a floor and laterally by a roof which is sub- 
jected to lateral forces perpendicular to the wall caused 
either by earthquake or wind, and also forces which 
are applied parallel to the wall, which are also a result 
of earthquake or wind, and forces which are applied 
parallel to the wall in a vertical sense which are caused 
by gravity loading, the loading of the roof and the 
weight of the wall itself. In a Hild wall the resistance 
to these forces is through the interaction of these steel 
members. As this steel frame is [58] loaded it deflects 
from point or resistance to point of resistance, each 
individual member because of the fixity at the joint 
caused by the welding described in the Hild patent, 
each member takes a deformed shape by itself, and 
each member by itself, depending upon its rigidity and 
strength, carries the forces imposed through bending 
moment shear and tension or compression. The sur- 
facing of the Hild wall is fundamentally a non-stress 
material. It will carry loads where individual members 
will span just due to their size to load the major re- 
sisting member—the major resisting frame—because of 
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their own tributary area to the resisting frame, but they 
do not contribute in the major overall wall resistance. 

In a Shel-Brik wall, again, assuming the same type 
of loading and the same type of support action, the 
Shel-Brik wall would be formed in a smooth curve 
where the reinforcing steel, the vertical reinforcing 
steel. for loading in this sense would take tension, and 
where the combination of the masonry faced shell and 
the grout filling would carry compression and shearing 
stresses. The Shel-Brik wall acts as a monolithic wall 
in the sense that the grout and masonry carry their 
equal stresses and the compressing stresses are trans- 
ferred to the reinforcing steel which carries the tensile 
stresses through bond and shear. 

Q. Is the Hild wall a monolithic wall? [59] 

A. It is not a monolithic wall. 

Q. Would the Hild wall meet the requirements in 
California and elsewhere for an earthquake resistant 
wall? A. No, sir. 

Q. And based on your experience in the industry 
in California, is the Hild type of construction used? 

A. It is not used. 

Q. Now the suggestion has been made that one 
skilled in the art could fill the Hild wall with concrete 
—Strike that, please. The suggestion has been made 
by the Patent Office Board of Appeals, and with all 
due respect to them, that it would be obvious to one 
skilled in the art to fill the Hild wall with concrete. 
Inviting your attention to the Hild patent which is 
contained at Tab B in defendant’s exhibit 1, would 
you study the patent and advise the Court as to whether 


or not, in your opinion, a structural engineer studying 
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the Hild patent, or one skilled in the art studying it, 
would contemplate filling the Hild wall with con- 
crete? 

A. An engineer would not fill the Hild wall with 
concrete. 

Q. Why not? 

A. To fill the Hild wall, as described, with con- 
crete would be to add load to the wall in either a ver- 
tical or horizontal sense without adding any strength 
to the wall. [60] 

The Court: What is the grout composed of in the 
device as shown in the application here; is that con- 
crete? 

The Witness: The grout is pea gravel, cement and 
sand, and water. 

By Mr. Kendrick: 

Q. Now why wouldn’t one skilled in the art fill the 
Hild wall with concrete? 

A. The Hild wall, as described, has the inner 
faces of the wall face itself covered with a water- 
proofing material to keep the weather out, of course, 
and it has the steel elements themselves described as 
either being galvanized or painted with red lead or some 
other waterproofing material. To put grout into this 
wall as described would not make that wall monolithic, 
because there would be then no bond from the grout fill- 
ing to the wall surface because of the waterproofing 
membrane applied. There, again, would be no bond 
from the grout to the reinforcing steel because of the 
red lead, galvanizing or other waterproofing material 
applied. So that it just would not be an interacting 
monolithic wall. 
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Q. Now inviting your attention, please, to plaintiffs’ 
exhibit 15, do you find anything in either plaintiffs’ 
exhibit 15 or the Uniform Building Code that would 
indicate that persons other than yourself in the engi- 
neering art would not be filling such a wall with con- 
crete? [61] 

A. This ACI Building Code, in referring to rein- 
forcements, refers to, of course, deformed bars. The 
bars are deformed in accordance with the standards of 
the American Society of Testing Materials Publication 
A 305 specific deformations to gain a high bond. It 
further specifies that metal reinforcements at the time 
concrete is placed shall be free from loose rust, mill 
scale or other coatings that will reduce or destroy the 
bond. 

The Court: It is old to reinforce with poured con- 
crete, isn’t it? 

The Witness: Yes, sir. 

The Court: Did you ever hear of the Lally Pipe 
used in construction? 

The Witness: Lally Columns; yes, sir. They are 
still used. i 

The Court: I know. But you know what they are 
made of ? : 

The Witness: They are made of pipe filled with 
concrete. : 

The Court: I know the patentee of that, a little 
builder up in New England. 

By Mr. Kendrick: 

Q. Now in the matter of expediency in construction, 
would you compare the Hild wall with the Pollack 
and Adams wall? [62] 
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A. In my opinion, it is virtually impossible to prop- 
erly construct a Hild wall. The construction operation 
is delicate in the extreme, in that the vertical reinforce- 
ment must come in intimate contact with the horizontal 
ties, as described, so that at every vertical joint there 
may be an adequate weld made. Furthermore, the ver- 
tical spacing is extremely minute, accuracy is extreme, 
so that the horizontal reinforcement can contact both 
the vertical and horizontal crossties in order that the 
welding may be accomplished. The construction se- 
quence is now prescribed and dictated by this weld- 
ing Operation, in that as construction proceeds welding 
must be accomplished at each level of block force plane, 
and it would be virtually impossible to reach down 
inside a wall through a long distance to perform this 
welding. Also the waterproofing, of course, must 
be done as the wall construction proceeds. 

Q. In other words, you would have one trade on 
the site to put in a course or two of Hild bricks, and 
then you would need welders to do some welding, and 
then you would put on some more bricks and then you 
would do some more welding; is that correct? 

A. And waterproofing also intermediate. Whereas 
with a Shel-Brik construction the reinforcing steel is 
placed, inspected and that trade is finished. The ma- 
son then lays the Shel-Brik units and that work is in- 
spected. The wall is then [63] poured with grout and the 
grout, of course, is inspected, and the wall construc- 
tion is finished. 

Q. Now would you please look at the Simms patent 
that is contained in defendant’s exhibit 1 at Tab C? 

A. Yes, sir. 
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Q. Have you studied the Simms patent? 

A. Yes, sir. 

Q. Would you compare the Simms construction 
with the Shel-Brik wail construction as you used the 
terms here to describe the method called for in claim 17 
of the Pollack and Adams application? 

A. The Simms construction is, again, not funda- 
mentally a monolithic wall. 

Mr. Kendrick: Your Honor, I would like to leave 

t on the blackboard. 

The Court: Well turn it around and use the other 
side. 

Mr. Kendrick: Thank you. I wanted to leave it 
on so as to give Mr. Roeming an opportunity to cross- 
examine. 

The Witness: The Simms wall consists of con- 
structing a wall formed of units which are held in 
space relationship with other masonry. I am drawing 
a vertical plan section now. And in which certain rein- 
forcement members are introduced at intervals dictated 
by the size of the masonry units. And then [64] there is 
mortar placed around the bar. At various vertical 
courses there is also introduced in the central area a 
horizontal steel bar, a flat bar, which is tied down and 
held down with a coupler which is screwed onto the 
threaded portion of the bar. As described in Simms, 
the action of using a flat bar and a coupler which is 
screwed down is to tighten in a vertical sense all blocks 
which exist vertically between one coupler and another 
coupler, or between the bottom of the building wall 
and the first coupler, which is a construction operation 
which we now call pre-stressing, although it was not so 
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called in the patent application, and at the time of the 
patent this was not a known form of construction in 
the United States. Simms’ wall, further, is not mono- 
lithic, in that there is no grout space which surrounds 
the reinforcement and bonds to a unit which is, as is, 
at some distance horizontally from the position of the 
reinforcements. Load transfer to this unit, if any, is 
a nebulous type of transfer through the mortar joints 
themselves following a tortuous vertical and horizontal 
path. And this type of construction is not considered 
monolithic, nor is it allowed to be designed as mono- 
lithic reinforced masonry in any building ordinance that 
I know of. This wall, I would say, would carry verti- 
cal loads only. 

Q. Now from your reading of the Hild patent, I 
believe [65] you testified that it is not only specified that 
it was to be a hollow wall, but the additional fea- 
tures in there of waterproofing, covering with red lead 
and the like, would be a real teaching to an engineer 
that it was not contemplated to be filled with concrete; 
is that correct? 

A. Yes, sir. 

Q. Now do you find any suggestion in the Simms 
patent that you have studied that it would be well to 
combine that method with the Hild method ? 

A. No, sir. 

Q. Now inviting your attention, please. to the 
Betzler patent, which is contained in defendant’s exhibit 
1 at Tab A, have you studied the Betzler patent? 

A. Yes, sir. 

Q. Would you compare the Betzler structure, please 
with the— 
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Mr. Kendrick: I believe you are just relying on this 
to show that concrete had been put inside? 

Mr. Roeming: I am relying on it for exactly what 
the Board relied on it for. 

Mr. Kendrick: Namely, to show that it was old to 
put concrete in a wall; is that correct? 

Mr. Roeming: Let me check the Board’s statement. 

Yes, I would say that the Betzler patent is relied [66] 
on primarily to show, as I indicated in my opening 
statement, that it is admitted in the first page of the 
application— 

Mr. Kendrick: That walls have heretofore been 
filled with concrete? 

Mr. Roeming: Yes. 

Mr. Kendrick: Well, we have no further question on 
that then. 


If Your Honor please, we have a sketch which was 
a deposition exhibit and this relates to the Pollack and 
Adams wall. 

Mr. Roeming: May I ask him a question? 

The Court: Yes. 


This is off the record. 
(Mr. Roeming conferred with Mr. Kendrick 
briefly at the counsel table.) 
Mr. Roeming: I have no objection. 
The Court: Offer it in evidence. 
Mr. Kendrick: I offer the sketch in evidence as 
plaintiffs’ exhibit 16, Your Honor. 
The Court: It may be received. Mark it. 
The Deputy Clerk: Plaintiffs’ Exhibit 16 in evi- 
dence. 
(Plaintiffs’ Exhibit No. 16 was received in evi- 
dence.) [67] 
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By Mr. Kendrick: 

Q. Mr. Franklin, was plaintiffs’ exhibit 16 pre- 
pared by a draftsman under your direction? 

A. Yes, sir. 

Q. And does plaintiffs’ exhibit 16 show a compari- 
son between the load bearing ability of the Hild wall 
and the Pollack and Adams wall? 

A. It describes the way the loads are carried by 
each wall; yes, sir. 

Q. Now inviting your attention to plaintiffs’ ex- 
hibit 1-A, could you tell the Court whether or not 
plaintiffs’ exhibit 1-C would be a monolithic structure 
within the meaning of the building code requirements 
the Shel-Brik wall met? 

A. Plaintiffs’ exhibit 1-A? 

Q. Excuse me. I meant defendant’s exhibit 1-A. 
That is the Betzler patent. 

A. The wall constructed as disclosed in the Betzler 
patent would not be allowed under any building code 
that I know of. I researched the Washington, D. C. 
Building Code, and this wall would not be allowed in 
Washington, D. C., for example. Filling it with con- 
crete would not make it a monolithic wall. Filling it 
with concrete would be prohibited under local building 
ordinances. 

Mr. Kendrick: If Your Honor please, I don’t like 
to [68] take the Court’s time to read the Thomas N. 
Jamieson deposition in evidence. It is cumulative. Mr. 
Jamieson was with the North Hollywood Concrete 
Block Company that distributed these blocks. 

The Court: Is he in Court now? 

Mr. Kendrick: No, sir, he is not here. 
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The Court: Was that before the Board below? 

Mr. Kendrick: No, Your Honor. 

Mr. Roeming: This is a deposition in this civil 
action. 

The Court: Oh, that is the deposition where Mr. 
Schimmel appeared ? 

Mr. Roeming: Yes, sir. 

The Court: Of course. 

Mr. Kendrick: Rather than putting somebody on the 
stand and just reading it in I would like to offer it in 
evidence as an exhibit. I may refer to part of it in 
my argument. 

The Court: You may. 

Mr. Kendrick: I offer the transcript of the Jamie- 
son deposition and exhibits attached thereto as plain- 
tiffs’ exhibit 17. 

Mr. Roeming: They are already part of the record, 
aren’t they? [69] 

Mr. Kendrick: Not the Jamieson exhibits. 

The Court: Is that the deposition that was taken 
before the Tryer and Blodgett firm? 

Mr. Kendrick: Yes, sir. We had two depositions. 
One is the deposition of Mr. Franklin and the other is 
the deposition of Mr. Jamieson. I am suggesting that 
the exhibits are already in evidence. Let’s look and see 
what they are. 

The Deputy Clerk: These were filed, Your Honor. 
I checked with the Clerk’s Office during the recess. 
So they are official records. 

The Court: Well, the record is complete then with 
respect to that deposition. Do you offer it in evidence? 

Mr. Kendrick: Yes, Your Honor. 
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The Court: It may be received. Mark it. 

The Deputy Clerk: Plaintiffs’ exhibit 17 in evi- 
dence. 

(Plaintiffs’ Exhibit No. 17 was received in evi- 
dence.) 

Mr. Kendrick: I would like to, for convenience also, 
offer a separate document, which is a copy of one of 
the amendments filed making certain changes in the 
specification. 

Mr. Roeming: No objection. 

The Court: It may be received. 

The Deputy Clerk: Do you want to describe this 
for [70] the record? 

Mr. Kendrick: This is an amendment that was filed 
in the United States Patent Office on/or about Sep- 
tember 16, 1960, making certain minor changes in the 
specification. 

The Deputy Clerk: Plaintiffs’ Exhibit Number 18 
in evidence. 

(Plaintiffs’ Exhibit No. 18 was received in evi- 
dence. ) 
By Mr. Kendrick: 

Q. Mr. Franklin, in addition to offering a fine 
structural earthquake resistant wall, I invite your at- 
tention to the cover page of plaintiffs’ exhibit 10 and 
ask you if architectural and decorative effects are pos- 
sible with Shel-Brik construction? 

A. Yes, sir. 

Q. Anda number of the photographs show a decora- 
tive wall and this isn’t paint? 

A. This is correct. This is exposed Shel-Brik Ag- 
gregate called Split/Stone, 
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Q. Now to clear up one point, counsel for the de- 
fendant in his opening statement remarked the block 
appears to be old. When you referred to the Shel- 
Brik having approval, what were you referring to, the 
brick per se? 

A. The bricks themselves are approved in that they 
[71] must be manufactured of materials which meet the 
American Society of Testing Materials’ standard. But 
it is the wall itself, the complete wall structure, which 
is tested and which is approved. 

Q. It is the monolithic wall, including the outer 
members, the cross bar and the steel reinforcing mem- 
bers? 

A. Yes, sir. 

Mr. Kendrick: That is all, Your Honor. 

The Court: I think rather than break into your 
cross-examination we will take our noon recess now. 

Court will recess until 1:45 this afternoon. 

The Deputy Marshal: This Honorable Court stands 
recessed until 1:45 this afternoon. 

(Whereupon, at 12:20 p.m. the Court recessed 
as noted.) [72] 
Aiternoon Session 
1:45 p.m. 

Mr. Kendrick: If Your Honor please, I have just 
one brochure on earthquake effect on buildings which 
I would like to offer in evidence. 

The Court: You have no objection to that, have 
you, Mr. Roeming? 

Mr. Roeming: No objection. 

The Court: It may be received in evidence. Mark it. 
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The Deputy Clerk: Plaintiffs’ Exhibit 19 received 
in evidence. 
(Plaintiffs’ Exhibit No. 19 was received in evi- 
dence.) 
The Court: Cross-examine, Mr. Roeming. 


Cross-Examination 
By Mr. Roeming: 

Q. Mr. Franklin, I show you figure 3 of the ap- 
plication drawing, which has the basic block, two 
blocks connected with cross-connection members 12. 
This is in defendant’s exhibit 1-D at page 2. Do the 
cross members 12 have any function in the wall after 
the grout has set? 

A. They do not. 

Q. For convenience, I show you the original rather 


than [73] the copy of plaintiffs’ application. This is 
plaintiffs’ exhibit 1. I ask you to read out loud the para- 
graph beginning at line 21 of page 1? 

Mr. Kendrick: What page is that of the file wrap- 
per? 

Mr. Roeming: The same. Page 1, line 21. 


By Mr. Roeming: 

Q. Would you read that paragraph? 

A. (Reading) “The other type of reinforced grouted 
masonry in the prior art is that generally made with 
conventional clay bricks. In such a wall, the bricks 
are laid separately on each side of reinforcing steel 
which is spaced therebetween. The grout is poured 
between the bricks to embed the reinforcing steel and 
to fill the space.” 
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Q. Thank you. You may keep that before you. 
In a wall constructed according to plaintiffs’ applica- 
tion, is there any material difference in function as an 
earthquake resistant wall over that prior art wall? 

A. Yes, sir. 

Q. Will you explain that? 

A. In the wall described in the paragraph which I 
just read, the reinforcing steel is of necessity closer 
together than the reinforcing steel in a Shel Brik wall, 
assuming that the walls are equal in overall thickness. 
The [74] effectiveness of the vertical reinforcing steel is 
a linear function of the distance from the center of the 
reinforcing steel to the loaded face of the wall. Where- 
by. the Shel-Brik wall is more efficient in terms of the 
quantity and disposition of vertical reinforcing steel 
and, as a mechanical result, has compressive stresses 
in the masonry itself which are less than stresses which 
would occur in a clay brick wall. 

Q. Now you are familiar with that application as a 
whole? A. Yes, sir. 

Q. Now can you point out to me in that application 
these differences that you have just mentioned; any 
disclosure of those differences? 

Mr. Kendrick: If Your Honor please, I am going 
to object to this. 

The Court: The objection is overruled. You will 
have your redirect later on. 

The Witness: May I see a copy of the application, 
please? 

Mr. Roeming: That is the original before you. This 
is the whole specification. You are at page 1 of the 
specification. 
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The Witness: This does not include claim 17 or 18? 

Mr. Roeming: Claims 17 and 18 are in there but I 
[75] will give you a copy of the brief so you may have 
that in convenient form. 

Mr. Kendrick: If Your Honor please, my objection 
was under the Diamond Rubber Case, 220 U.S., in 
that an inventer is entitled to all of the advantages of 
his construction whether they are pointed out in the 
application or not. 

The Court: That is what Mr. Roeming is trying 
to find out, isn’t he, whether they are in the application 
or which may be inferred. Isn’t that true, Mr. Roem- 
ing? 

Mr. Roeming: Yes, Your Honor. 

Furthermore, may I add the Diamond Rubber Com- 
pany Case was an infringement suit, and in that case 
the evidence of advantages supported the presumption 
of validity. In this Circuit Abbott versus Coe is the 
law on advantages. And while that decision is often 
cited primarily for the plaintiff's burden of proof, in 
this type of case it is also very important because that 
is the original decision here. And it also was later 
followed in the Court of Customs and Patent Appeals, 
namely, if you want to rely on advantages to show 
unobviousness to get a patent—in other words to show 
that an application invention is patentable—that advan- 
tage must be disclosed in the application. 

But my question at this point was not to advantages. 
I was asking the witness to point out in the disclosure 
of the [76] structure of this wall in the application the 
differences in structure that he is talking about. 

The Witness: May I have the question read back 
to me? 
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The Court: What is that? 

The Witness: I would like to have the question read 
back to me. 

The Court: Read the question back. 

Reporter (Reading): “Q. Now can you point out to 
me in that application these differences that you have 
just mentioned; any disclosure of those differences?” 


By Mr. Roeming: 

Q. Over the prior art wall. 

A. In claim 18 a reference is made to a plurality 
of vertical metal reinforcement members and horizontal 
layers of pairs of bricks located on top of one another 
and disposed approximately the same distance from and 
on opposite sides of said reinforcement members. The 
vertical reinforcement members indicated in claim 18, 
of course, is the vertical steel that I was speaking of 
in talking about the conventional clay brick wall. And 
in a Shel-Brik wall this vertical metal reinforcement 
can be placed further apart, again, in a wall of equal 
thickness and, therefore, act more efficiently both in 
terms of quantity and disposition of steel and in [77] 
masonry stresses in the wall. 


Q. Now, are you talking about the prior art wall 
which had clay brick sides and grout and reinforce- 
ment inside, or are you talking about the concrete 
blocks which have been talked about here all morning? 

A. I am talking about the conventional clay bricks 
in this wall as described in the application, page 1. 


Q. Well, what in the conventional clay brick wall 
impedes anyone from placing the reinforcing steel any 
place he desires? 
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A. The size of the grout space between the oppos- 
ing faces of clay brick limits the placement of the verti- 
cal steel. 

Q. What limits the distance between the bricks in 
the prior art walls? 

The Court: Do you mean the two walls? 

Mr. Roeming: Between the two walls of bricks. 

The Witness: I am sorry. I don’t understand the 
question. 

The Court: What is the space between the two 
walls of ordinary brick structures? 


By Mr. Roeming: 

Q. In this prior art brick structure what is—I 
would rather ask the question in the form: What limits 
the spacing of the two walls when you have the prior 
art brick structure? [78] 


A. The required thickness of the wall. 

The Court: Isn’t it a matter of judgment, the space 
between the two walls? 

The Witness: Not necessarily. It may be a matter 
of architectural requirement of space requirement with- 
in the building. Many times I am forced to design a 
wall of a certain thickness and this thickness, max- 
imum thickness, is specified by the architect. 

The Court: Well, that is just general then, is it? 

The Witness: Yes, sir, but then the loads imposed 
will require certain construction materials and certain 
quantities and conditions of reinforcing steels. When 
I am comparing these two walls I am comparing two 
walls of equal thickness and sustaining equal loads. 
And in this case the clay brick wall is less efficient 
than the Shel-Brik wall. 
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By Mr. Roeming: ; 

Q. Now, is it not a fact that you can make a Shel- 
Brik wall and when it is completed the only difference 
between the Shel-Brik wall and this prior art wall are 
these connecting members? 

Mr. Kendrick: That is argument. 

Mr. Roeming: That was a question. He is the 
expert. 

The Court: That was a question. 

The Witness: No, sir, the clay bricks themselves [79] 
are different materials than the Shel-Brik. 

By Mr. Roeming: 

Q. What disclosure is there in this application that 
the materials of this application—and we are not con- 
cerned with whatever you do out there with Shel-Brik 
—what disclosure is there in here that the bricks that 
are connected with these members 12 are any different 
from the bricks in the prior art? 

A. The application speaks on page 7, line 15, of 
using tie connected clay bricks or tie connected cement 
blocks spaced from each other with the horizontal cross- 
ties. The difference that is obvious to me is, of course, 
the difference of scale of drawings. 

Q. I beg your pardon. Will you please repeat that? 

A. The difference to me is an obvious difference 
in the scale of the drawings and the disclosure of the 
drawing in—I am sorry. Where is the drawing? 

Q. You have a copy of the drawing here. I will 
give you a better copy. 

A. This is fine. In that the drawing in figure 3 
shows a face shell which is thin with respect to its 
height and length dimensions where this is not true of 
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(Testimony of Robert E. Franklin.) 
the clay brick. So that for a wall of equal external 
thickness the vertical reinforcement steel can be placed 
more efficiently in a wall [80] built of units as figure 3. 

What figure were you looking at, 3? 

Figure 3. 

I ask you to look at figure 6? 

Yes, sir. 

Will you look at the first two bricks on the 

A. The bricks marked 11? 
A. Yes, sir. 

Q. Do you think those are bricks which in cross- 
section are different from a conventional brick? 

A. Figure 6 only shows two dimensions of a three- 
dimensional brick. It is thin with respect to its length 
as shown in figure 6. 

Mr. Roeming: I ignore, of course, at this point 
the significance in law of the drawings as showing 
proportions. 

By Mr. Roeming: 

Q. You have before you claims 17 and 18. Do 
you find anything in the claims which distinguishes 
the brick from the brick of the prior art wall admitted? 

Mr. Kendrick: If Your Honor please, I think that 
is a legal question, because the claims should be read 
in light of the disclosure. 

The Court: This is claim 17? [81] 

Mr. Roeming: Claim 17. 

The Court: Overruled. 

Mr. Roeming: Claim 17 and 18, as a matter of 
fact. 

The Witness: Would you repeat the question? 

The Court: Read the question. 
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(Testimony of Robert E. Franklin.) 

Reporter (Reading): “Q. Do you think those are 
bricks which in cross-section are different from a con- 
ventional brick?” 

Mr. Roeming: No, it was the next question. 

Reporter (Reading): “Mr. Roeming: I ignore, of 
course, at this point the significance in law of the 
drawings as showing proportions.” 

“Q. You have before you claims 17 and 18. Do 
you find anything in the claims which distinguishes 
the brick from the brick of the prior art wall admitted?” 

The Witness: The bricks as described in the claims 
are held in space relationship to each other by metal 
connecting means in claim 17. 

By Mr. Roeming: 

Q. But do you find anything in the definition of 
the bricks themselves that distinguishes them from the 
bricks of the prior art walls admitted at page 1 of the 
specification ? A. No, sir. 

Q. Now in these prior art walls was there any paint 
or [82] waterproofing on the insides of those brick walls 
before the grout was poured in? 

A. Are you referring again to the— 

‘Q. Admitted prior art. To the brick walls of the 
prior art described in the specification, page 1. 

A. No, there was no paint or anything put on 
those walls. 

Q. Is reinforcing steel ever painted when it is put 
in concrete? A. Not to my knowledge. 

Q. Now you have testified to the commercial use 
of the Shel-Brik process in buildings in California and 
probably elsewhere. In those cases was the brick that 
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(Testimony of Robert E. Franklin.) 
was used of the type shown in plaintiffs’ exhibit 6, 
namely, a concrete brick? 
A. If I understand you correctly, the buildings that 
I testified about that were built of Shel-Brik were 
built of concrete brick of the material as shown in 
plaintiffs’ exhibit— 
This one here (indicating) ? 
Yes, sir. 
Were any built with clay brick? 
Of the buildings that I spoke about? 
. Yes. 
. No buildings that I made specific mention of 
were [83] built of clay brick. 
Mr. Roeming: That is all I have at this point, 
Your Honor. 


The Court: Have you any redirect? 
Mr. Kendrick: Yes, Your Honor. 


Redirect Examination 


By Mr. Kendrick: 

Q. Mr. Franklin, it is a fact, is it not, that when 
practicing the Shel-Brik method the cross members 
do have a function to hold the spaced relationship of 
the brick members as called for by the claims; is that 
correct ? 

A. In building the wall the metal crossties have two 
functions. One is to provide a means of handling 
and the second is to provide a positive means of re- 
sisting hydrostatic pressures due to gravity. 

Q. And it is a fact, is it not, that when a wall is 
grouted to great height, as is possible by the Shel- 
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It stands admitted that none of the references here 
teach this invention. The Government is placing its 
case solely on the idea that this is something that some- 
one skilled in the art would do. Now there has been 
a great loss of life as a result of poorly designed 
buildings which could have been prevented if someone 
had done this. People of small [86] means, parochial 
schools, small schoolhouses, et cetera, have been scratch- 
ing trying to find a dollar to build an extension to a build- 
ing, and they don’t have the money to put up the great 
steel skeletons that you see going up in New York and 
in big cities. And when they take the inexpensive meth- 
od of construction of the ordinary filled block, that 
filled block even when reinforced will not provide a 
building which is earthquake resistant. It wouldn’t 
build the Moore Apartments Building and it wouldn’t 
build the garage with the 65-foot span. And on re- 
cross examination the Government counsel brought out 
the fact that one wouldn’t want to paint anything that 
was going to be filled with concrete. 

The Court: I think he did that in view of the 
witness’ testimony on direct examination. 

Mr. Kendrick: Yes, sir, he brought out that you 
wouldn’t. Now all the claims in the Hild patent and 
the whole tenor of the patent is directed to making a 
hollow wall and using this vierendeel truss type con- 
struction. Now after he got this wall built he wanted 
it to be waterproof. Everything he was doing pointed 
away from anyone coming along and inadvertently fill- 
ing it with concrete. The Building Code wouldn’t per- 
mit it to be filled with concrete, and even if it would, 
the witness testified nothing was shown that would 
teach filling it with concrete to one skilled in the art. 
[87] 
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The witness here is a professional engineer and he 
analyzed these references and showed what each of them 
really taught to one skilled in the art. There was no 
cross-examination as to what was in Hild or the other 
two references. The attack here was just a little bit 
different. It was that if somebody built a wall by an 
expensive method of putting up brick by brick they 
could get a wall that would be a reinforced wall. But 
it falls a long way short of giving the industry what 
they needed, something that is relatively inexpensive. 
Building constructions brick by brick, at least in our 
country, is a very expensive way of putting a building 
up. And you would never get the impact, as the wit- 
ness pointed out here, of being able to grout an entire 
floor and get the compressive effect that gives you a 
true monolith, as is shown in plaintiffs’ exhibit 6. 


We submit that it was never obvious to build a mono- 
lithic wall by the method that Pollack and Adams have 
developed. 

Our witness here, Mr. Franklin, is a distinguished 
engineering student. He was on the faculty of the Uni- 
versity of Rochester, the University of Florida and the 
University of Southern California. And he lectured 
for the Ford Foundation in the field of engineering. 
When he saw the first figures on Shel-Brik he stated 
that he was surprised and that it was [88] quite an un- 
expected result. These building materials go back in his- 
tory, but this is one of those things where the last step 
sort of wins and the public benefits. And the pub- 
lic benefits in a real large measure, because buildings 
can be put up by this method that do a real job. The 
architects, you know, are all individuals and they 
would all strive for something just a little bit different. 
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I suppose that is one of the reasons why the building 
codes are so strict before they will permit any devia- 
tions. But along comes a material here that supplies 
a need to give the community a low-cost material and 
one that has all the decorative effects that the archi- 
tects desire; and one, we submit, Your Honor, that is 
not taught by any of the references cited by the Patent 
Office. 

I think when a very skillful Government attorney who 
has been in many of these cases stays away from these 
references the invention claimed is not taught by these 
references. When Your Honor asked him questions 
about it he was very forthright. Hild didn’t teach this 
invention and it takes Hild plus what in retrospect ap- 
pears to be a relatively small step to make this winning 
monolithic wall that has been received with such favor. 

Now in my memorandum I just cited cases for two 
points. First, a reference must not be construed contra 
to [89] the teaching thereof. And Your Honor upheld 
that in the Walker versus Ladd Case, the Anglo-Am- 
erican Extrusion Company Case and the United Mer- 
chants and Manufacturers, Inc. Case. 


There is an admission here that the Hild reference is 
not an anticipation. And to say that Hild is an obvi- 
ous teaching—there have been many brilliant people in 
this art over a long number of years—if this was an 
obvious step it should have been put into practice 
many years before the plaintiffs here filed their appli- 
cation. It made for low-cost hospitals, public build- 
ings, post offices and schools. 


We think that the Board of Appeals, had they had 
the advantage of having Mr. Franklin before them in- 
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stead of someone like me just reading references to 
them, might have rendered a different decision. Mr. 
Franklin is an expert in this art and he is sold on the 
product from actual experience. He has designed build- 
ings and structures with 65-foot spans that were ac- 
tually built with Shel-Brik when he knew he couldn’t 
do that with inexpensive concrete in any other form. 


I will not go through all the cases, Your Honor, but 
there is a decision by Judge Holtzorf in Hoerr versus 
Watson, and in holding that the inventor had made a 
patentable [90] contribution Judge Holtzoff said: 


“Tn this instance there are slight differences in the 
structures which the Court deems are sufficient to jus- 
tify the issuance of a patent. Any other conclusion, in 
the view of the Court, would lead to an unjust result. 
We have here a person who has devoted a large part 
of his career to the industry to which this invention 
relates.” 


Mr Adams has worked as a bricklayer for years and 
Mr. Pollack is in the construction business. 


Judge Holtzoff went on: 

“He is in a class of what are popularly known as 
small businessmen. He finds as a result of his experi- 
ence that there are certain defects and disadvantages 
that are present in nail stakes that have been on the 
market and that he himself was selling. He designs the 
new nail stake which is the subject matter of this pres- 
ent application; the industry immediately accepts it as 
filling a long-felt want; he not only is able to manu- 
facture and sell large quantities but he receives royal- 
ties from others whom he has licensed.” 
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And here from the deposition of Jamieson, people 
are making this product for Mr. Pollack and Mr. 
Adams. 

“To deny him a patent would be to permit every- 
body in the industry to make money on the idea that he 
has contributed. It is his brain-child which has been 
found useful. I [91] think he not only brings himself 
within the technical requirements of the patent law but 
also the granting of a patent will result in substantial 
justice. Accordingly, the Court will render judgment for 
the plaintiff, adjudicating that the plaintiff is entitled 
to a patent xy 

Your Honor, I think these facts presented today 
parallel that decision a great deal and parallel other 
decisions of this Court. It would be a real justice, in 
my opinion, to grant these men a patent, who have 
made a very worthwhile contribution in one of the 
oldest arts in the world. 


The Court: Mr. Roeming. 


ARGUMENT ON BEHALF OF THE 
DEFENDANT. 


Mr. Roeming: Now the Board of Appeals relied on 
the patent to Hild and also referred to the patent to 
Betzler. As I indicated in my opening statement—and 
I pursued the matter of cross-examination—there was 
no need to rely on the Betzler patent because the plain- 
tiffs, in their application, disclosed at page 1, admitted 
at page 1, that in the prior art there are walls which, 
as the expert witness’ testimony certainly established, 
differ from the claimed wall only in the inclusion of 
the members 12 which hold together the two bricks 
which form the unit of construction in this alleged in- 
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vention. He further testified, as he did previously on 
[92] deposition, that these cross members aside from 
their use in the method, have no function whatever in the 
wall and that they could be cut, they have no structural 
function. Accordingly, in the wall these members have 
no significance as structure, and this is the only dis- 
tinction over the prior art wall. 


Thus, on that ground alone, I submit that the claim 
to the wall is unpatentable. Furthermore, I call at- 
tention to the fact, before I go into other matters, that 
the evidence of commercial success is all directed to a 
monolithic wall which is made in each instance of con- 
crete brick. Now conceding that the specification dis- 
closes that you may use either clay or concrete brick, 
the fact is that the claims do not call for concrete 
brick, they may just as well be clay brick, and there 
is no evidence whatever of commercial success with clay 
brick. 

I submit, Your Honor, that the claim to the wall is 
so clearly unpatentable that I will not spend further 
time on that in relation to the art cited. 


Now the art cited, however, is necessary on the mat- 
ter of the method. It is clear that we have disclosed 
here a method which involves a basic unit which is fully 
disclosed by the patent to Hild. The patent to Hild 
discloses assembling a hollow wall that has two aspects. 
First of all, it discloses [93] the assembing of a hollow 
wall made up of the identical units that are used here. 


The whole argument before the Office and subse- 
quently on the depositions taken in California was di- 
rected to the fact that this wall is hollow, that it was 
intended to be hollow and use the air space, that it 
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had waterproofing on the insides of the walls and that 
there was paint on the reinforcement members. 

Now we could limit here the use of the Hild patent 
in view of the admitted prior art. I have a compli- 
cated sentence here and I will begin again. In view 
of the prior art. which indicates that in the wall all 
the structure is old except the use of the members 12 
which connect the bricks in the basic unit, we can here 
rely on Hild exclusively for the disclosure of this basic 
unit and the method of assembling the wall. 

Now there is absolutely no evidence by the expert 
witness, in spite of the fact that I called attention 
to this matter of the admitted prior art wall, both in 
the opening statement and during my cross examina- 
tion, there was no statement by the witness that it 
would be unobvious to one skilled in the art knowing 
the prior art wall, admitted on page 1 of the specifica- 
tion, and with before him the Hild patent, there is no 
evidence by the expert that it would be unobvious [94] 
for one skilled in the art to construct the prior art wall 
using the Hild basic unit. 

And I submit further, that on that ground alone 
the method claims are unpatentable, on the ground that 
the Board held, as well as the Examiner, that this 
method would be obvious to one skilled in the art. 

Now we can go further, as the Examiner and the 
Board did, into the Hild reference. That reference not 
only discusses the basic unit, it not only discloses the 


method of assembling the two spaced walls, it also 
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discloses the idea of using this method in a foundation 
wall. 


At column 2 of the patent, which is defendant’s 
exhibit 1-B, at line 14, the patent reads: 

“The blocks are intended not only for wall struc- 
tures but also for solid foundation walls. When so 
employed, a footing 11 of concrete is first poured, on 
top of which the blocks are placed just as in a wall 
structure, two to three or more courses being employed 
depending upon the height of the foundation. Vertical 
and horizontal reinforcing rods 12 and 14 are placed 
between the blocks and into the footing, and the hol- 
low space is then filled with concrete to make a solid 
foundation.” 


Now I submit that where the Board relied only on 
the Hild reference in view of Betzler, I have in addi- 
tion [95] pointed to the highly pertinent admission and 
cross-examined the witness on the basis of this admis- 
sion. And I submit that it is clear that in this field, 
where the skilled in the art have to be licensed in 
most states, it would be obvious with a knowledge of 
the prior art wall and the Hild disclosure as a whole 
to practice the method which is the subject matter of 
these claims. And even if the claims were more lim- 
ited and the commercial success were pertinent, I sub- 
mit there should be no doubt that this invention is 
unpatentable, and that in an infringement suit a patent 
could not be sustained. 


The Court: Do you desire to be heard any further? 
Mr. Kendrick: Yes, Your Honor. 
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FURTHER ARGUMENT ON BEHALF OF 
THE PLAINTIFFS. 


Mr. Kendrick: Without our cross members, of course, 
the wall would never have gotten constructed. 

The Court: They have cross members in the prior 
art, haven't they 

Mr. Kendrick: But not used in this construction proc- 
ess, Your Honor. 


Hild, to save some wood, in making his foundation 
used these as a foundation member. Mr. Franklin 
pointed out the difference between putting things on 
top of a floor and on top of a foundation. But in 
any event Mr. Hild did not build a wall. Somebody 
had to go forward from Hild’s teaching, [96] and this 
teaching stayed in the California art for over twenty 
years. 

And, as the Government knows, we interviewed Hild 
and he prepared an affidavit, which the Board of Ap- 
peals didn’t care to see—that he didn’t build one. He 
built 2 house and put this frame in it. And, of course, 
they took the position that what he did wasn’t relevant 
because it is what he taught in his patent. Mr. Hild 
today is working for the Government up at Sacramento 
in the aircraft business, which is something he really 
loves, and we went up to see him. And he said the 
trouble that he had welding all those members and get- 
ting two trades out on the job was enough and that 
was as far as he carried it. 

But today we have got some people here who have 
really made a very complete and very satisfactory solu- 
tion to something that has plagued the industry from 
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time immemorial, an inexpensive way $f putting up an 
earthquake resistant wall. And it is that step that 
we say that wins. This problem has been in the West 
since 1906 and today the problem can be solved, not 
by big girders that big corporations can afford, but 
by inexpensive type of construction that the small busi- 
nessman can use, schools can use, and we think it is 
the type of thing that is worthy of patent protection. 

Mr. Roeming: May I make one further comment, 
Your [97] Honor? 


The Court: You may. 


FURTHER ARGUMENT ON BEHALF OF THE 
DEFENDANT. 


Mr. Roeming: The statement has been made again 
that this foundation wall is not a wall. It is specifi- 
cally called sclid foundation walls in the patent. I have 
been very careful, as I always am, never to talk much 
about anticipation in a case of this type because an- 
ticipation can always be attacked. The real question 
here, as it was before the Patent Office—the basis for 
the decision was Section 103—is that any alleged dif- 
ference which the plaintiffs might rely on in this dis- 
closure is obvious to one skilled in the art. It is 
only for that reason that I have not contended that. 
In column 2 of the Hild patent we come close to an- 
ticipation, but I don’t think it is necessary to talk about 
anticipation for the simple reason that no matter how 
one looks at this it is obvious to one skilled in an art, 
in which, as I indicated previously, licenses are required 
of those skilled in the art and the standard of skill 
is very high in this art. 


2j99 
DECISION BY THE COURT. 


The Court: Well, I have listened with great interest 
to the testimony of the witness on the stand and, of 
course, in this type of a de novo bill the testimony 
and all [98] of the evidence in it must show clearly that 
the experts in the Patent Office were wrong. 

I haven’t heard one word in the record before me that 
it would not be obvious to one skilled in the art know- 
ing the prior art as it is to do exactly what these men 
have done. 

They have made a remarkable wall. But regardless 
of how the Court may feel the Court’s function is 
merely this: 

To determine whether or not in view of the evidence 
here the strong presumption attached to the experts of 
the Patent Office has been overcome. 

I find it has not been overcome. I find for the de- 
fendant and against the plaintiffs. 

The defendant will present proposed findings of fact, 
conclusions of law and an order. 

Court now stands adjourned until tomorrow morning 
at 10:00 o’clock. 

The Deputy Marshal: This Honorable Court stands 
adjourned until 10:00 o’clock tomorrow morning. 

(Whereupon, at 2:40 p.m. the trial of Civil Ac- 
tion No. 503-63, Pollack & Adams v. Ladd, Comm’r 
of Patents, was concluded.) 


CERTIFICATE 
March 6, 1964. 
The undersigned certifies the foregoing 99 pages is 
the official transcript. 
/s/ JACK MAHER 
Court Reporter. [99] 


a ae 
Plaintiffs’ Exhibit 1. 
Application for Patent 
of 
SHELDON L. POLLACK and MAX E. ADAMS 
for 
METHOD FOR ERECTING REINFORCED 


GROUTED MASONRY WALL AND METHOD 
OF ERECTING THE SAME. 


TO WHOM IT MAY CONCERN: Be it known that 
we, SHELDON L. POLLACK and MAX E. 
ADAMS, citizens of the United States of America, 
and residents of Gardena and Tarzana, California, re- 
spectively, have invented a new and useful METH- 
OD FOR ERECTING REINFORCED GROUTED 
MASONRY WALL of which the following is a speci- 
fication: [14]* 

This invention relates to ‘the construction art and, 
more particularly, to brick walls and a rapid method of 
erecting a wall from bricks or blocks which are held to- 
gether by connecting ties and in which said wall is 
formed by a plurality of said integrally held blocks, 
the space between said blocks being filled with rein- 
forced grout. 

This application is a continuation-in-part of our co- 


pending application entitled “Concrete Building Brick,” 
Serial No. 746-868, filed July 7, 1958. 


In the prior art, there have been generally two types 
of reinforced grouted masonry walls. One is made 
with the so-called hollow concrete blocks. Each of these 
blocks have one or more vertical openings which, when 
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the blocks are laid in a conventional manner, are in 
alignment with similar openings or hollow spaces in the 
contiguous blocks. These types of blocks therefore pro- 
vide a series of cells in which reinforcing steel may be 
inserted to the full height of the wall and in which the 
grout may be substantially continuous from the bottom 
of the wall to the top. 


The other type of reinforced grouted masonry in the 


prior art is that generally made with conventional clay 
bricks. In such a wall, the bricks are laid separately 
on each side of reinforcing steel which is spaced there- 
between. The grout is poured between the bricks to 
embed the reinforcing steel and to fill the space. 


It so happens that the advantages of the use of hol- 
low concrete blocks in reinforced grouted masonry pro- 
vides a number of advantages which are disadvantages 
in. the use of clay bricks with reinforced grouted ma- 
sonry and vice versa. [1] A wall-erected according to 
the present method has all of the advantages provided by 
the use of hollow concrete blocks and’ the use of clay 
bricks has none of their disadvantages. 


One of the advantages of concrete blocks is that both 
sides of the wall are laid at the same time. This, of 
course, is not true with clay bricks. Another advan- 
tage of concrete blocks is that a much larger unit can 
be laid economically in that larger units can be made 
cheaper out of concrete than they can be made out of 
clay bricks. 
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Still another advantage of the use of concrete blocks 
is that most building codes provide that the concrete 
blocks may be laid to a height of four feet before the 
grout must be poured into the cells in the blocks. In 
contrast to this with clay bricks, the building codes 
provide that three bricks can be laid on one side of the 
wall and only one brick can be laid on the other side 
after which the grout must be poured between the two 
bottom bricks. Another brick must then be laid upon 
the bottom brick on the lower side and the grout then 
poured up to the height of the second brick and so on. 
The reason for this is that there is nothing to hold 
the bricks together and if the grout level is too high, 
it will tend to push the bricks apart. 


A further advantage of concrete blocks is that vari- 
ous colors may be put into the concrete whereas it is 
relatively difficult to make clay bricks of many differ- 
ent colors. The texture of the concrete blocks also may 
be easily varied whereas different textures are very 
difficult to incorporate in clay bricks. Similarly, an- 
other advantage provided by concrete blocks is that a 
design may be easily applied to the face of the build- 
ing with concrete blocks whereas in contrast, [2] it is 
difficult to make a design on the face of a building with 
clay bricks. 

One of the most important advantages of clay bricks 
is that the reinforcing steel may be erected prior to the 


laying of the bricks. It is impossible to do this with 


conventional concrete blocks from the economic point of 
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view in that each block would have to be lifted to the 
top of the reinforcing steel, assuming only vertical rein- 
forcing members, and then lowered to its position at 
which it is to be laid. Further, it is very difficult to 
use horizontal reinforcing steel with conventional con- 
crete blocks as they are closed at both ends. The rea- 
sons for erecting reinforcing steel before the wall are, 
one, it is easier then, and, two, it eliminates the brick 
layers having to wait for the building inspectors before 
pouring the grout. Moreover, the placing of the rein- 
forcing steel prior to the erection of the wall need not 
be precise when clay bricks are used but with concrete 
block, the reinforcing steel can only be inserted into the 
small opening formed within the shell. 


Another advantage of clay bricks is that with a con- 
tinuous layer of grout in the space between the inner 
and outer bricks forming the wall, the wall is water- 
proofed; whereas, with the typical concrete block the 
wall is never really waterproofed because cracks form 
all the way through the mortar extending between the 
bed and head joints on the blocks. 


Building codes generally consider that clay bricks 
used with reinforced grouted masonry make a wall 25% 
stronger than that of the conventional concrete blocks. 
Further, in the use of clay bricks, only one basic build- 


ing unit is required whereas in using the ordinary hol- 
low concrete blocks [3] more than one unit is generally 


required. 
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Still another advantage of clay bricks over concrete 
blocks is that bricks can be laid in the various conven- 
tional ways but the concrete blocks must be laid so that 
cells are in proper alignment. 


As stated above, reinforced grouted masonry walls 
made, according to the present invention, have all the 
above advantages and none of the disadvantages. The 
present invention also provides additional advantages, 
one being that the grout chamber formed between the 
two tied blocks or bricks may be made considerably 
wider than with ordinary clay bricks and than in hol- 
low concrete blocks by merely lengthening the ties. 
This additional space makes it possible to erect the 
plumbing piping and electrical conduits along with the 
reinforcing steel above the foundation in the grout space 
to be formed between the inner and outer bricks. An- 
other additional advantage is that the color and tex- 
ture of each of the wall faces may be changed very 
easily by merely having the two tied blocks or bricks 
of different colors or of different textures. 


While the building codes do allow grouting to the ex- 
tent of four feet when the hollow concrete blocks are 
used, grout cannot be poured before the installed steel 
reinforcing material has been inspected by the local 
building inspectors. In other words, since it is im- 


practical to put the reinforcing steel up before the wall 


when hollow concrete blocks are used, reinforcing steel 
must be put up, for example, after a substantial por- 
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tion of the wall has been erected. However, as this 
must then be inspected before the grout can be poured, 
there is always a labor time loss while the bricklayers 
wait for the inspectors after they have completed the 
laying of [4] the concrete blocks and the insertion of the 
steel. The cost of labor being what it is, any wait 
of this nature is very expensive. According to the pres- 
ent invention, this waiting period is eliminated be- 
cause the entire reinforcing steel as well as the plumb- 
ing and electrical conduits can be erected and inspected 
before the wall is started and before the brick layers 
arrive on the scene. 

While it is possible to put up the reinforcing steel 
prior to the erection of a reinforced grouted clay 
brick wall, with such a structure only one brick height 


of grout can be inserted at a time because there is 


nothing to hold the bricks together against the pressure 
of the grout. This conventional method is thus obvi- 
ously a slow one. 


It is therefore an object of the present invention to 
provide an improved method of building a wall. 


It is the principal object of the present invention 
to provide a method by which a reinforced grouted ma- 
sonry wall may be erected at a much faster rate than 
in accordance with the prior art. 

It is another object of the present invention to pro- 
vide a method for building a wall out of cement blocks 
and in which it is economically possible to erect the rein- 
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forcing steel, plumbing and electrical wiring prior to 
the building of the wall. 


It is still another object of the present invention to 
provide a method of building a reinforced grouted ma- 
sonry wall from bricks in which it is possible under 
building codes to pour grout for many layers of bricks 
rather than for one layer at a time in accordance with 
the prior art. 


It is a further object of the present invention to [5] 
provide a method for building a reinforced grouted ma- 
sonry wall which may be either considerably narrower 
or considerably wider than building codes have previ- 
ously allowed. In other words, the width of the wall 
is limited by the length of the connecting ties inserted 
in the block or brick members forming the wall. 


The invention also comprises novel details of con- 
struction which will more fully appear in the course of 
the following description. However, the drawings 
merely show, and the following description merely de- 
scribes, preferred embodiments of the present inven- 
tion which are given by way of illustration or example 
only. 

In the drawings, like reference characters designate 
similar parts in the several views. 


Fig. 1 is a perspective view of a concrete foundation 
of a wall; 


Fig. 2 is a perpective view of a concrete foundation 


of a wall with the reinforcing steel, plumbing piping 


and electrical conduits in position prior to the erection 
of the wall. 

Fig. 3 is a perspective view of the spaced building 
bricks or blocks connected by ties and which are used 
in our method to form an inner and outer wall; 

Fig. 4 is a perspective view of a wall built on the 
foundation shown in Fig. 2 around the reinforcing steel, 
plumbing and electrical conduits according to the pres- 
ent invention; 

Fig. 5 is a fragmentary elevational view of the wall 
shown in Fig. 4 with a portion of one face of the 
wall cut away to illustrate the grouting operation; and 


Fig. 6 is a fragmentary view of the wall taken along 
[6] the line 6-6 of Fig. 5. 

In Figs. 1 and 2, a typical concrete wall foundation 
1 is shown substantially below the surface of the 
ground level 3. Extending vertically upwardly from 
the foundation are dowels 2 which may be either in- 
serted into the ground before the concrete is poured and 
secured in a vertical position or inserted into the soft 
concrete and held in a vertical position until the con- 
crete sets. The purpose of the dowels 2 is to support 
the reinforcing steel members 4 which may be secured 
to the dowels in a typical manner by tying wires 6. Sim- 
ilarly, if the wall structure is of such a nature as to re- 
quire horizontal reinforcing steel members 5, the latter 
may be tied to the vertical members 4 by means of 
wires 7. 
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Since the wall, according to the present invention, 
may be made by using tie connected clay bricks or tie 
connected cement blocks or bricks 11 spaced from each 
other at a convenient distance, the plumbing piping 8, 
shown extending above the foundation adjacent to the 
reinforcing steel members and tied to the horizontal 
member 5, for example, by tying wire 9, and the elec- 
trical conduit members 10, tired to the reinforcing 
steel members by wire 21, may be erected to extend ver- 
tically above the foundation 1 in the space to be later 
defined by the inner surfaces of bricks 11. 


In Fig. 3, the concrete blocks or clay bricks 11, typi- 
cally shown in the shape of rectangular prisms, are held 
together, horizontally spaced and generally parallel, as 
an integral unit by downwardly directed channel- 
shaped connecting ties 12. Connecting ties 12 may 
be of any convenient configuration, insertable into the 
bricks or blocks 11 before they are set or to be held 
therein after they are set. But, in either [7] case, the ties 
must be so arranged so as to hold the two members 
11 together so that they may withstand the force of 
the grout against them. 


In Fig. 4, the wall 13, made according to the present 
invention, is shown to have been substantially erected by 
laying the integral brick members 11 on the foundation 
1 and externally of the reinforcing steel members, 
plumbing, and electrical conduits. In this wall struc- 
ture, each of the brick members 11 forms one of the 
wall surfaces, the space 20 being formed between mem- 
bers 11. 
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The head joints 18 between the ends of the individ- 
ual bricks are formed with mortar in the usual manner 
of laying bricks, as are the bed joints 19 between the 
upper and lower surfaces of the individual bricks and 
of the foundation. 


The wall 13 may be considered to represent at least 
four feet of wall height, the height now generally al- 
lowed according to the building codes, to which the wall 
may be built before the grout is poured into space 20. 
The four foot limitation in the building code was not 
stated specifically for the wall according to the present 
invention but was considered a safe height for the 
typical hollow type of concrete building blocks. This, 
however, is in contrast to the pouring of grout when 
untied bricks are used and where the height of the 
grout may be poured only four inches at a time, which 
is generally the height of an individual clay brick. 

Further, it should be remembered that in using con- 
crete blocks, having hollow cells, the reinforcing mate- 
rial cannot be put up prior to the erection of the wall 
from a practical point of view because the blocks would 
have to be lowered onto the individual reinforcing steel 
members and [8] this would be too costly time wise. 
Moreover, since the reinforcing members would not have 
been installed prior to the erection of the wall, they 
would have to be installed thereafter and they must be 
inspected by the local building inspectors in accordance 
with the various building codes. This provides a seri- 
ous disadvantage in that after, for example, four feet 
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of wall has been built, then the reinforcing members 
4 would be inserted and further work could not be done 
until the steel members had been inspected. 


In addition, in accordance with the present inven- 
tion, there are no inspecting holes required in order 
to see that the grout filled the space properly as are 
required with the use of the conventional concrete hol- 
low cell block. Further, with the hollow concrete block, 
there is little or no room for the plumbing and electri- 
cal wiring in the cells. 

The bricks 11 as used in accordance with the present 
invention may be spaced at substantially any distance 
whereas typical clay brick without ties must be about 
two inches apart and they thus have a very limited 
space between them. 


As may be seen, the ties 12 may be located at sub- 
stantially any convenient location between the two bricks 
11 so that there is no inconvenience in laying the bricks 
around the vertical and horizontal steel reinforcing 
members. Similarly, because of the convenience of the 
location of the tying meinbers, the reinforcing members 
may be placed at any predetermined position in ac- 
cordance with the structural design of the wall and the 
steel members 4 may be moved considerable distances 
for proper placement transversely in the direction of 
the ties 12 in the space 20. This is not possible with 
typical clay bricks nor is it possible with the use of hol- 
low concrete blocks [9] because the spaces are too small 
for any substantial movement. Thus, if the design re- 
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quires that the vertical steel reinforcing members, as 
well as the horizontal, be adjacent to one of the inner 
surfaces of the bricks 11 rather than centrally located 
at certain parts of the wall and at different locations 
at other parts, it is very easy, with the space 20 being 
considerable between the bricks, to so locate the rein- 
forcing steel. 

In Fig. 5, a substantial portion of the wall 13 has 
been erected as far as the laying of the bricks or blocks 
11 is concerned. As stated above, the building codes 
generally permit the erecting of a reinforced grouted 
masonry wail with hollow concrete blocks to only four 
feet before the grout is poured into the hollow cells in 
the blocks, and because of the newness of the prac- 
tice of the present invention, they have generally ap- 
plied the same four feet limitation to a wall erected 
according to it. However, it has been surprisingly 
found that an entire wall, fifteen or twenty feet high, 
for example, may be erected before the grout is pumped 
into the space 20 between the bricks 11. 

Generally speaking, before the grout is inserted, the 
space 20 at the ends of the wall must be sealed or 
dammed in some way or other to contain the grout. 
This may be done by mortaring at the ends as the 
bricks are laid or, as is shown in Fig. 5, the seal or 
closure may be in the form of a wooden member 16 
which is held in place by means of a supporting mem- 
ber 17. 

Here the grout 15 is shown as being pumped (pump 
not shown) into the space 20 between the bricks over 
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the full length and height of the wall by means of a 
grout hose 14. [10] In pouring the grout into a four 
foot wall made from hollow concrete blocks for test pur- 
poses, three yards of grout have been inserted into the 
cells in the concrete blocks in a half hour, but, ac- 
cording to the present invention, six yards of grout have 
been pumped into the space 20 with five less men on 
the job in the same time. 


After the grout is made it should not stand more 
than an hour prior to its being poured or pumped into 
place and a particular problem develops in the use of 
hollow concrete blocks in that there usually is a wait 
for the inspectors to examine the reinforcing steel 
before the grout can be poured into the cells. That is, 
either the grout cannot be made until after the inspec- 


tion or a risk of over aging the grout must be taken. 
There is also a similar problem in erecting a brick wall 
where only one brick-height layer of grout can be poured 
at atime. In other words, the exact amount should be 
made for one layer because it would usually be more 
than an hour before the next layer of bricks would be 
ready for the grout. 


A salient feature of the present invention is that all 
the grout can be pumped into the wall at one time and 
there is no need for it to stand at all after it is made. 
Thus, the wall can not only be erected at a faster 
rate in the sense of not having to wait for the building 
inspectors after the erection of the reinforcing steel but 
the grout pumping, according to the invention, itself 
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greatly speeds up the production and completion of the 
wall. 

It also should be readily understood that the wall is 
completely waterproofed by means of the layer of grout 
between the bricks whereas with the typical hollow con- 
crete [11] blocks, there is no satisfactory way to com- 
pletely waterproof the wall. 

Another salient feature of the invention is that the 
blocks 11 are classified as bricks in contrast to the 
typical hollow concrete building blocks. Therefore, the 
usual building codes do not require inspection holes in 
the wall nor inspection of the wall before the grout 
is poured as in the case of conventional building hol- 
low blocks. 


Although the invention has been described and illus- 


trated in detail, it is clearly understood that the same is 
by way of illustration and example only and is not to 
be taken by way of limitation, the spirit and scope of 
the invention being limited only by the terms of the 
appended claims. [12] 
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U. S. Department of Commerce 
Patent Office 
Washington 
Paper No. 7 
Applicant: Sheldon L. Pollack et al. 
Ser. No. 825,124 
Filed July 6, 1959 
for REINFORCED GROUTED MASONRY 
WALL AND METHOD OF ERECTING THE 
SAME 
Mailed Jan. 31, 1961, 33. 
Responsive to amendments filed February 15, 1960, 
and September 21, 1960. 


Reference applied herein of record in the parent case: 
Hild 2,250,763 July 29, 1941 50-186XR 


Reference cited of interest: 
Bithell 2,508,093 May 16, 1950 50-309XR 


Claims 1-5, and 7-10 remain in the case. 


Claims 1-5, 7, and 8 are rejected as lacking inven- 
tion over the method disclosed by Simms in view of 
Smith, Neergaard, Hild, and Willis. Simms discloses 
the steps of placing reinforcement over a foundation, 
tieing the reinforcing in place, laying blocks on the 
foundation which have inner and outer walls and which 
blocks are considered the full structural equivalent of 
the claim blocks, confining the reinforcing in the blocks 
between the inner and outer walls of the said blocks, 
placing mortar at the head and bed joints between 
the blocks, and pouring grout between the blocks to 
form a monolithic wall structure. Smith and Neer- 
gaard show closing the space at the ends of the wall 
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structure formed between [40] the inner and outer walls 
of the blocks. Smith shows placing plumbing 34 and 
Neegaard shows placing electrical conduit 10 in a wall 
block passageway. Hild shows thin tie 4 connected 
inner and outer walls of the block unit. Willis shows 
reimforcing 25 disposed in a block such that no tie 
member between the inner and outer walls of the block 
is disposed between the reinforcing and the block ex- 
terior thereby allowing the blocks to be placed in rein- 
forcing lattice work. To add to the Simms method the 
steps of closing the end of the structure as suggested 
by Smith or Neergaard, and placing plumbing over 
the foundation as suggested by Smith, or placing an 
electrical conduit over the foundation as suggested by 
Neergaard, would not involve invention. Nor would 
invention be involved in adding to the Simms structure 
thin tie connections to the blocks as suggested by Hild, 
and changing the block disposition with respect to the 
reinforcing as suggested by Willis. Further, wire tie- 
ing reinforcing is common in the art, and no new or 
unobvious result is seen adduced in the record which 
will support a claimed patentability in adding this fea- 
ture to the Simms method or structure. 

Claims 9 and 10 are rejected as fully met by either 
of Simms, Willis, or Hild. 


The Hild reference, of record in the parent applica- 


tion, is therefore considered of record in the instant 
application, and the use of Hild herein does not pre- 
clude this Office action being made final. 
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The reference to Bithell is cited of interest to show 
the expedient of wire tieing reinforcing lattice work 
[41] in place over a foundation. 

No claim is allowed. 

This action is hereby made FINAL. 

[Illegible] 
Examiner 
JLRidgill/jeh [42] 
*x* * * * * 
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IN THE UNITED STATES PATENT OFFICE 


In re Application of SHELDON L. POLLACK et al 

Ser. No.: 825,124 

Filed: July 6, 1959 

For: GROUTED MASONRY WALL AND 
METHOD OF ERECTING THE SAME 

U.S. PATENT OFFICE 

AUG 1, 1961 

DIVISION 33 

Los Angeles, California 


AFFIDAVITS OF SHELDON L. POLLACK 


State of California, County of Los Angeles—ss: 


Sheldon L. Pollack, being duly sworn, desposes and 
says that: 

He is the same person who with Max E. Adams 
filed United States patent application serial number 825- 


124 on July 6, 1959, for Grouted Masonry Wall and 
Method of Erecting the Same. 

Affiant is an engineer licensed under the laws of 
the States of California, Arizona, Nevada and Utah 
to practice civil engineering with a structural option. 

Affiant is the head of a major general building con- 
tractor, Sheldon L. Pollack Construction Corporation, 
and a major engineering contractor, Sheldon L. Pol- 
lack and Associates, Inc. The Sheldon L. Pollack Con- 
struction Corporation is a general building contractor 
in the states of California, Arizona, Nevada and Utah 
and Sheldon L. Pollack and Associates, Inc. is an engi- 
neering contractor in California and Arizona. [51] 

Affiant graduated in the year 1948 from the Uni- 
versity of Southern California with the degree of Bach- 
elor of Engineering in Civil Engineering, is a member 
of the Honorary Civil Engineering Society of Chi Ep- 
silon and is a member of the American Society of Civil 
Engineers. Affiant was employed by the City of Los 
Angeles for two years, between 1948 and 1950, where 
he acquired experience in the field of reinforced ma- 
sonry for building constructions, and was required to 
and did become familiar with the building codes of the 
City of Los Angeles. 

Affiant has lectured several times at universities in 
the United States on the subject of reinforced ma- 
sonry. 

Affiant has been practicing his profession since 1950 
in said general building and engineering contractor 
firms. 

Affiant invented the methods of claims 11 to 14 in- 
clusive which will be found in the amendment which 
accompanies this affidavit with Max E. Adams. 
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Affiant has read United States Patent Nos. 2,320,690 
and 2,250,763 issued to Willis and Hild respectively, 
cited in the prosecution of said patent application in 
the United States Patent Office. 


Said Willis patent discloses a cinder block wall 
filled with grout. 


Said Hild patent discloses a wall of building blocks 
each of which includes a pair of bricks held together by 
metal bars, but that said Hild patent does not disclose 
grout in the space between bricks surrounding said 
bars. 

Affiant’s wall is made in accordance with claims 11 
to 14 is different from both of said Willis and Hild 
patents [52] in that affiant does not use the masonry 
type webbing material employed at 15 in the Willis 
patent and does use grout in the space between bricks 
surrounding tie bars between them, whereas Hild does 


not employ grout in this position. 


Affiant’s wall and the method of making a grouted 
wall of pairs of bricks without a masonry web between 
bricks and with stronger tie bars between bricks has 
two outstanding features. The first is that a wall of 
greater strength may be erected at little or no in- 
crease in cost. The second is that grout in a whole wall 
may be poured in a single and continuous operation. 


Greater strength in a wall made in accordance with 
applicants’ invention is not achieved because the steel 
of ties 12 takes any of a side load as accompanies load- 
ing of a wall by high wind or earthquake. The ties 
12 are located in horizontal planes and are therefore 
not capable of taking any side load. Hence, the inven- 
tion of claims 11 to 14 includes a wall and method of 
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making it stronger, but not by utilizing a material of 
higher strength, such as steel, as a substitute for or as 
reinforcement for concrete. 


The reason that a wall constructed in accordance 
with claims 11 to 14 is capable of taking much higher 
side loads than a conventional grouted cinder block wall 
is that steel ties 12 are employed of a much higher 
strength than the concrete webbing in conventional 
cinder blocks, such as webbing 15 of Willis, and due to 
the high strength of the ties 12 they may be made so 
small that they occupy only a negligible portion of the 
space between bricks. [53] 

In such a case, a grout column may be poured be- 
tween bricks in a manner such that the grout has a 
cross-sectional area much greater than that located in 
holes in conventional cinder blocks. The fact that a wall 
construction in accordance with claims 11 to. 14 is 
stronger than a conventional grouted cinder block wall 
may be better understood from the attached sketch in 
which Fig. 1 is a perspective view of a conventional 
cinder block; Fig. 2 is an exploded view of the integral 
parts of a cinder block; Fig. 3 is a perspective view 
of a building block employed in a wall constructed in 
accordance with the invention of claims 11 to 14; and 
Fig. 4 is an exploded view of complimentary parts of 
the building block shown in Fig. 3. 

The cinder block of Fig. 1 is generally indicated at 
10, including a rectangular concrete block having holes 
11 and 12 of uniform cross section extending verti- 
cally therethrough. In the construction of a conven- 
tional cinder block wall, a plurality of cinder blocks 
such as cinder block 10, are laid with the holes of all 
layers in vertical registry. Grout is poured into all 


=i 


the holes of one horizontal layer of cinder blocks at a 
time until the wall is complete and cured grout extends 
vertically through all the aligned holes in each verti- 
cal row. The grout in these aligned holes thus, in ef- 
fect, forms columns to resist side loads on the wall. 
The total strength of the wall, in accordance with the 
laws of physics, is then directly proportional to the 
sum of the cross-sectional areas of all the grout columns 
in the wall. Fig. 2 in the attached sketch shows inte- 
gral parts of block 10 as bricks 13 and 14 and webs 
15, 16 and 17 for connecting bricks 13 and 15 together, 
[54] block 10 thus being severed to separate the webs by 
parallel transverse planes through the axis of holes 11 
and 12 and the parallel longitudinal planes tangent to 
the hole surfaces. A building block identical to build- 
ing block 18 shown in Fig. 3 may be employed in a wall 
constructed in accordance with claims 11 to 14. If such 
a wall were erected identical to the conventional cinder 
block wall described above with the exception of addi- 
tional grout and the use of steel ties 21 and 22 instead 
of webs 15, 16 and 17, such a wall construction of 
building blocks 18 would have a substantially greater 
strength in resisting side loads than said conventional 
block wall of blocks 10 constructed in the manner de- 
scribed hereinbefore. 

In Fig. 3, steel ties 21 and 22 holds bricks 19 and 
20 in spaced parallel positions. 

Fig. 4 shows bricks 19 and 20 with ties 21 and 22 
cut even with the inside or facing surfaces of bricks 
19 and 20 leaving portions 23 and 24 of ties 21 and 22 
which actually occupy some small space between bricks 
19 and 20. Webs 15, 16 and 17 and portions 23 and 
24 of ties 21 and 22 both actually limit the amount 
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of grout which can be poured between the space of 
corresponding pairs of bricks 13 and 14, and 19 and 
a : 

Due to the relative weakness of concrete webs 15, 16 
and 17, and the relative strength of ties 21 and 22, it 
is [55] possible to use ties 21 and 22 of very small di- 
mensions. A column or continuous vertical slab of grout 
may thus be poured between the bricks of a wall con- 
structed of building blocks 18, the slab having a hori- 
zontal cross section much larger than the sum of the 
cross-sectional areas of the grout columns in a conven- 
tional grouted cinder block wall of the type described 
hereinbefore. The vertical grout slab, due to its size 
and character, is therefore much stronger than the grout 
columns of conventional grouted cinder block walls. 
Moreover, the webs 15, 16 and 17 run the full height 
of bricks 13 and 14, whereas portions 23 and 24 of 
ties 21 and 22 respectively are of a diameter which is 
only a small fraction of that height. Although grout 
must be made at a consistency having a relatively high 
viscosity in order that it will cure properly, the small 
diameter of portion 23 and 24 of ties 21 and 22 permits 
the grout to flow around them, which construction 
makes a wall of the type made in accordance with 
claims 11 to 14 still stronger in that a substantially 
continuous slab may be poured. 

In addition to the foregoing, a stronger wall may 
be constructed in accordance with claims 11 to 14 in 
less time than it takes to construct a conventional cinder 
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block wall in the manner described hereinbefore. This is 
true for the reason that a whole wall or two parallel 
walls may be constructed with building blocks 18 before 
any grout whatsoever is poured into the space between 
walls. Note will be taken that grout is poured in a 
conventional wall each time a single horizontal layer 
of cinder blocks is laid. A bucket is generally used be- 
cause a grout pumping system [56] is not practicable 
under such conditions of prospective periodic use. If the 
precaution of pouring grout as each horizontal row of 
cinder blocks is laid is not taken, the finished wall seri- 
ously suffers from weakness because the relatively 
high viscosity of grout prevents it from completely fill- 
ing the holes in the cinder blocks and bonding to the 
entire hole surfaces therein. Further, the relatively 
small holes in the cinder blocks and vertical steel rein- 
forcement rods, when located therein, increases the 
troublesome character of this problem. 
A wall constructed in accordance with claims 11 to 
14 is stronger than a wall of the same size made in ac- 
cordance with the patent to Willis for exactly the same 
reasons that the wall of claims 11 to 14 is stronger 
than a conventional cinder block wall, as described above. 
Willis’ web 15 must still be made much larger than 
portions 23 and 24 of ties 21 and 22, thus severaly limit- 
ing the amount of grout which may be placed between 
flanges 14. The problem attendant upon the pouring 
of grout in the wall construction of Willis also exists 
to the same extent that it exists in constructing a cin- 
der block wall of the blocks 10 described hereinbefore. 
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Acceptance of the substantial utility of walls made in 
accordance with claims 11 to 14 is evidenced by the 
fact that walls consructed to date in accordance with 
these claims under license from affiant, contain in ex- 
cess of 600,000 building blocks of the type illustrated 
in Fig. 3 of the attached drawing at a total cost in ex- 
cess of [57] $300,000.00 over a period of about two 
years. In particular, over 600,000 of building blocks 18 
were employed in parallel brick walls containing vertical 
steel reinforcement surrounded by grout. 


Further deponent saith not. 


/s/ Sheldon L. Pollack 
Sheldon L. Pollack 


Subscribed to and sworn before me this 26th day of 
July, 1961. 
/s/ Doris M. Holmes 
Doris M. Holmes 
Notary Public in and for 
said County and State. 
Doris M. Holmes 
My Commission Expires November 17, 1963. 
[58] 
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U. S. DEPARTMENT OF COMMERCE 
Patent Office 


Washington 


Paper No. 10 

Applicant: Sheldon L. Pollack et al 

Ser. No. 825,124 

Filed July 6, 1959 

For REINFORCED GROUTED MASONRY 
WALL AND METHOD OF ERECTING THE 
SAME 

Mailed Sep 6 1961 

Pat Div. 33 

Responsive to proposed amendment filed July 27, 
1961. 

Subject amendment has not been entered since it fails 
to place the case in condition for allowance or in better 
form for appeal. 


The newly proposed amendment is not considered to 
place the case in better form for appeal since claims 
12 and 14 inject a new issue or new matter into the case. 
In claim 12, the limitation ‘“—continuously pouring 
grout—” presents a new issue and appears unsupported 
by the specification and claims as originally filed, and, 
therefore, constitutes new matter. The limitation in 
claim 14 of “—two cylindrical steel shafts—” is also 
considered to inject a new issue or new matter into the 
case for substantially the same reasons as the limita- 
tions of claim 12. 


Claims 11 and 13 are not considered patentable over 
the art of record as used in the final rejection and may 
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be entered for purposes of appeal if presented in a sepa- 
rate amendment. [61] 
The affidavit has been entered, however, it is not 
considered persuasive. 
Applicant is reminded that this appeal brief is due 
in this Office within 60 days of noting his appeal. 
[Illegible] 
Examiner 
JLRidgill/jeh [62] 


*_ * * * * 


U. S. DEPARTMENT OF COMMERCE 
Patent Office 
Washington 


Paper No. 14 
Applicant: Sheldon L. Pollack et al 


Ser. No. 825,124 

Filed July 6, 1959 

For REINFORCED GROUTED MASONRY 
WALL AND METHOD OF ERECTING THE 
SAME 

Mailed Nov 16 1961 

Pat. Div. 33 

Responsive to proposed amendment filed October 20, 
1961. 

Subject amendment has been entered for purposes 
of appeal since it reduces the number of claims and in 
effect reduces the number of issues in the case thereby 
placing the case in better form for. appeal. 

To comply with Rule 126, the two claims presented 
by the said amendment, claims 11 and 12, have been 
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renumbered as claims 15 and 16 respectively, and these 
two claims are the only claims in the case for purposes 
of appeal. 

The proposed claims of subject amendment are con- 
sidered as lacking invention over the references and 
substantially for the reasons as stated in the final re- 
jection, however. 

Applicant is reminded that his appeal brief is due 
in this office not later than November 25, 1961, in view 
of extension for filing granted in the case in Paper No. 
12. 

No claim is allowed. 

/s/ [Illegible] 
Examiner 


JLRidgill/jeh [68] 


IN THE UNITED STATES PATENT OFFICE 


In re Application of 
SHELDON L. POLLACK et al 
Serial Number 825,124 
Filed: July 6, 1959 
For: Grouted Masonry Wall and Method of Erecting 
the Same 
Los Angeles, California 
AMENDMENT TO PLACE APPLICATION 
IN CONDITION FOR ALLOWANCE OR IN 
BETTER FORM FOR APPEAL 
Hon. Commissioner of Patents 
Washington 25, D.C. 
Sir: 


As a result of an interview kindly granted appli- 
cant’s attorneys by Examiners Sutherland and Ridgill 
on November 15, 1961, regarding the above-identified 
application, entry of the following amendment is re- 
spectfully requested. 

In the Claims: 

Cancel claims 15 and 16 without prejudice or dis- 
claimer and substitute the following claims therefor: 


—17. The method of erecting a high strength 
grout filled metal reinforced brick wall comprising the 
steps of: erecting vertical metal reinforcement mem- 
bers; placing a plurality of horizontal layers of pairs of 
bricks on top of one another to provide two parallel 
vertical brick walls so [72] positioned that said metal 
reinforcement members are disposed approximately mid- 
way between the opposed parallel surfaces of said brick 
walls, each of said pairs of bricks being held in spaced 
parallel relationship to each other by metal connecting 
means, said metal connecting means having a strength 
greater than that of the material of said bricks, and a 
cross section small in comparison to the length and height 
of said bricks; and thereafter filling the space between 
said walls and surrounding said metal connecting means 
and said vertical metal reinforcement members with 
grout thereby forming a unitary monolithic reinforced 
wall structure.— 


—18. A unitary monolithic wall construction com- 
prising: a plurality of vertical metal reinforcement 
members; two vertical brick walls having opposed 
parallel surfaces including a plurality of horizontal lay- 
ers of pairs of bricks located on top of one another 
and disposed approximately the same distance from and 
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on opposite sides of said reinforcement members, each 
pair of said parallel bricks having metal connecting 
means to hold said bricks in spaced parallel relation 
to each other, said connecting means having a strength 
greater than that of the material of said bricks and a 
cross section small in comparison to the length and 
height of said bricks; and grout located in the space 
between the opposed parallel surfaces of said walls and 
surrounding said connecting means and said vertical 
metal reinforcement members.— [73] 


REMARKS 


In accordance with the Examiner’s courteous sug- 
gestion, the claims have been numbered 17 and 18 and 
are substituted for present claims 15 and 16. 


It was understood at the courteous interview granted 
applicants’ attorneys that claims 17 and 18 would be 
given careful consideration and if not allowed, entered 
for purpose of appeal together with data discussed at 
the interview that is now set forth in the accompanying 
affidavit of Sheldon L. Pollack. An early considera- 
tion of this matter is respectfully requested in that ap- 
plicants must file an appeal brief by January 24, 1962. 


For the reason that the patent to Hild, of record, dis- 
closes a “hollow wall structure”, it is submitted that 
this teaching is for purposes exactly opposite to those 
for which the grouted wall for the present invention is 
employed. Hence, the Hild patent should not be com- 
bined with Simms or any other reference of record in 
the rejection of any claims in the instant application, 
for purposes directly contrary to those of the Hild 
patent. Note will be taken of the references to a “hol- 
low wall structure” are made in the Hild patent in lines 
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19, 22 and 23 in column 1, page 1 thereof, and in the 
first line of each of the four claims of that patent. 
Column 1, page 2, line 10 also refers to “an inter- 
mediate air space” and the claims further specify that 
an “intermediate” or “hollow wall” space are formed 
or that the bricks are “spaced”. 


Evidence of the substantial commercial success [74] 
of the present invention is verified by and submitted 
with the accompanying affidavit of applicant Pollack. 

- Consideration of the same is respectfully requested as 
proof of patentability in the instant case. 

In addition to a verification of the commercial suc- 
cess of applicants’ invention, note will be taken that the 
accompanying affidavit contains further verified proof 
that the present invention has unexpected advantages 
over walls such as are disclosed in the Simms and Hild 
patents, of record, the Simms patent being the primary 
reference employed in the final rejection of January 
31, 1961. 

Briefly, the accompanying affidavit verifies the fact 
that, based on accepted tests, Building Code of the City 
of Los Angeles, State of California, the third largest 
city in this nation, permits the use of maximum working 
stresses in the design of the reinforced grouted wall of 
the present invention more than 66 per cent higher 
than those of conventional concrete block walls such as 
shown in the Simms patent. 


Although it is not obvious why the substitution of 
horizontal metal connecting ties for the masonry webs 
of Simms would increase the strength of a wall, which 
increase in strength is proven by a comparison of maxi- 
mum working stresses, as verified in the accompanying 
affidavit, the same demonstrates the patentability of the 
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present invention. Note will be taken especially that 
by their horizontal orientation, the metal connecting 
ties cannot take any side loads whatsoever. [75] 


The wall of the present invention is unexpectedly 
substantially stronger than that disclosed in the Simms 
patent for several reasons verified in the accompanying 
affidavit. In the first place, the substitution of grout 
and small high-strength metal connecting ties for the 
masonry webs of Simms, in effect, results in the un- 
obvious substitution of a high-strength grout column 
for the low strength “brick” wall formed by the mort- 
ared joints of Simms’ webs and the webs themselves. 
The continuous and homogeneous character of this sub- 
stituted grout column with its substantially improved 
grout-to-brick and grout-to-reinforcement bond makes 
the wall of the present invention an unexpected vast 
improvement over that of Simms in that the wall of 
the present invention is unusually strong. 


Claims 17 and 18 submitted herewith distinguish 
over Simms because Simms does not disclose metal con- 
necting ties and over Hild because Hild does not em- 
ploy grout. Moreover, Hild discloses isolated brick- 
to-reinforcement bonds (welds) which structure is 
substantially weaker than the continuous, large-area 
grout bond between the brick walls and reinforcement 
employed in the present invention. 

In addition to the foregoing, claims 17 and 18 are 
believed to be allowable because they call for vertical 
reinforcement centrally located, whereby viscous grout 
will completely surround and bond to the reinforcement 
and bond to the entire area of the brick walls for 
higher strength. Note will be taken that viscous grout 
will leave air pockets in the spaces between the vertical 
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reinforcement and the [76] brick walls of the Hild 
patent for a poor bond and low strength. 

The accompanying affidavit also points out the spac- 
ing between the tie-to-vertical reinforcement welds of 
Hild and -the facing wall surfaces he discloses wastes 
much. of the combined strengths of the reinforcement 
and brick walls. 

For the foregoing reasons, claims 17 and 18 sub- 
mitted herewith are believed to be allowable and their 
allowance is therefore solicited. 


Respectfully submitted, 
KENDRICK SCHRAMM & STOLZY 


/s/ By A. DONALD STOLZY [77] 


IN THE UNITED STATES PATENT OFFICE 


In re Application of Sheldon L. Pollack et al. 

Serial Number 825,124 

Filed: July 6, 1959 

For: Grouted Masonry Wall and Method of Erecting 
the Same. 

Before the Honorable Board of Appeals. Appeal 
No. 48,383. 


AFFIDAVIT OF SHELDON L. POLLACK 
State of California, County of Los Angeles—ss: 
Sheldon L. Pollack, being duly sworn, hereby de- 
poses and says that: 
1. He is the same person who, with Max E. Adams. 
filed U.S. Patent Application Serial No. 825,124 on 
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July 6, 1959, for a GROUTED MASONRY WALL 
AND METHOD OF ERECTING THE SAME. 


2. Affiant is an engineer licensed under the laws 
of the States of California, Arizona, Nevada and Utah 
and has been practicing his profession in the firms of 
Sheldon L. Pollack Construction Corporation and Shel- 
don L. Pollack and Associates, Architects and Engi- 
neers, since the year 1950. 

3. As evidence of the commercial success of the in- 
vention of said application, affiant submits herewith 
photographs of buildings built in accordance with said 
invention and as described and claimed in claims 17 
and 18 in said application and as shown in a brochure 
of affiant’s licensee, the Angelus Block Co., Inc., also 
submitted herewith. [78] 

4. The buildings of said photographs are occupied 
by the following companies, the letter of each photo- 
graph having been placed on the back of each: 

A—Systems Development Corporation 

B—Kentucky Wholesale Co. 

C and D—MacArthur Bible School 

E—Downs and LeSage Co. 

F—Lear Corporation 

G—Beneficial Standard Agency 

H—Autonetics, Division of North American Avia- 

tion, Inc., manufacturer of USAF Sabre jets 

I—The Valley Store of Bullocks, one of the two 

largest department store chains in the West 

J—The Valley Store of Robinsons, the other of the 

two largest department store chains in the West 

K—Peterson Baby Products 


—156— 


L—Cobblers Bench, shoe repair shop 

M—Pizza Napoli, restaurant 

N—Samples of construction in six Desmonds cloth- 
ing stores 

O—Fed Mart Store 

P—One of the buildings of Hughes Aircraft Com- 
pany in Fullerton, California—about one-third 
of all of the buildings at this Hughes site were 
built the same way. [79] 


5. Pairs of bricks with metal connecting ties shown 
in a perspective drawing on the first page of said bro- 
chure are sold under the trade name SHEL-BRIK for 
reinforced grouted masonry walls. 

6. SHEL-BRIK is currently being sold by said An- 
gelus Block Co., Inc., as evidenced by a price list dated 
November 15, 1961, submitted herewith on page 2 of 


which’ such a construction is identified as “SHEL- 
BRIK.” 

7. The new and promising character of SHEL- 
BRIK is set out in the “CORNER LEAD” article 
on page 6 of the August 1961 issue of “The South- 
ern California Mortar Box,” a trade paper. A copy 
of this article is submitted herewith. The “Robinson 
job” referred to in the article is the store shown in one 
of said photographs identified as No. 12. 


8. The table on the last page of said brochure sets 
out the maximum working stresses permitted by sev- 
eral California cities and the County of Los Angeles, 
State of California, to be used in the design of rein- 
forced grouted masonry walls, said California cities be- 
ing Los Angeles, Fullerton and Burbank. 
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9, All stresses in said table are given in pounds per 
square inch. 


10. The first column of said table, excepting the 
last two figures, gives maximum working stresses for 
a SHEL-BRIK reinforced grouted wall; the second 
column of said table, excepting the last two figures, 
gives maximum working stresses for a conventional clay 
brick reinforced grouted wall; the third column of said 
table, excepting the last two figures, gives the maximum 
working stresses for a [80] conventional concrete block 
reinforced grouted wall. 

11. The ratio of the maximum working stress of a 
SHEL-BRIK wall to that of a clay brick wall for each 
type of stress listed in said table, except the last two 
figures, is 4/3. The last two “bond” stresses refer 
only to the strength of the bond between grout and 
steel reinforcement. 


12. The ratio of the maximum working stress of a 
SHEL-BRIK wall, to that of a concrete block wall for 
each type of stress is 5/3, except for the last two “bond” 
stresses. 


13. All of said maximum working stresses were es- 
tablished by the County of Los Angeles, State of Cali- 
fornia, and by said California cities obviously accord- 
ing to test data obtained and accepted thereby and the 
same is hereby verified. 

14. Affiant has read all of the references of record 
in said application including the patents to Simms and 
Hild used in the final rejection of claims in said appli- 
cation. 

15. Affiant’s wall and the method of erecting the 
same set out in claims 17 and 18 in the amendment ac- 
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companying this affidavit, described in said application, 
and shown in said brochure, have substantial advantages 
over walls and methods disclosed in said references of 
record as indicated in the following. 


16. In spite of the fact that by replacing masonry 
webs 20 of Simms with small horizontal metal connect- 
ing ties [81] means that such ties would not in them- 
selves aid in taking any horizontal load, proof in fact 
exists that such a modification does substantially im- 
prove the strength of affiant’s wall. Such proof is evi- 
dent from said table, for example, in that the maximum 
working shear stresses for a SHEL-BRIK wall are more 
than 66% greater than those for a concrete block wall. 


17. Affiant believes that a SHEL-BRIK wall is 
stronger than a concrete block wall such as that disclosed 
in the Simms patent first because, except for the small 
holes in the grout in affiant’s wall required to accommo- 


date said metal connecting ties, affiant has produced 
a wall with a substantially continuous poured vertical 
slab of grout which replaces and is stronger than the ef- 
fective brick wall provided by webs 20 of Simms. 

18. Affiant’s wall is also stronger than that of 
Simms because a much larger space is provided into 
which naturally viscous grout may be poured, the same 
providing much better grout-to-wall and grout-to-rein- 
forcement bonds without air pockets or voids in the 
grout for substantially higher strength. Note will be 
taken from Fig. 8 of Simms that the flow path of grout 
between bricks and webs, and reinforcement is extremely 
tortuous. Still further, the increased strength due to 
a better bond is not a linear function of grout volume, 
but an increasing exponential function thereof due to 
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the fact that more voids are produced by pouring grout 
into successively smaller spaces. [82] 


19. Said Hild patent discloses a wall much weaker 
than a SHEL-BRIK wall. In addition, the sum of the 
individual strengths to resist side loads of the vertical 
reinforcement and the bricks and the grout in a SHEL- 
BRIK wall is less than that of their combined strength 
in such a wall. This substantial advantage is achieved 
not only by the improved grout-to-reinforcement and 
grout-to-brick bond produced by pouring grout into a 
large space to avoid grout cavitation, but also by a sub- 
stantially continuous bond over the entire area of the 
facing surfaces of pairs of bricks and over the entire 
surface of the vertical reinforcement. The wall dis- 
closed in the Hild patent employs vertical steel reinforc- 
ing rods 6 which may be welded to metal connecting 
ties 4. Thus, only at the isolated positions of ties 4 
is reinforcement 6 “bonded” to bricks 2 and 3. The 
combined strength of the reinforcement and the bricks 
is thus far from fully utilized. In this regard it is 
known and hereby verified that two identical planks, 
when placed on top of one another, across a stream as 
a bridge, are not any stronger than one of the planks 
except for the small shear force transmitted by fric- 
tion between the planks. If the planks are glued to- 
gether at a few small isolated areas along their 
lengths, some small increase in strength may be expected 
over planks not glued together. However, full utiliza- 
tion of the strength of both planks is made by gluing 
them together over their entire contacting areas. 


20. The planks glued at isolated areas along their 
lengths are analogous to the Hild wall. The brick 
walls of Hild, if they are “glued” at all to the reinforce- 


—160— 


ment, are glued only over the small cross-sectional area 
[83] of welds between reinforcement rods 6 and ties 4. 
Note in column 2, page 1, lines 13 et seq. of Hild, that 
rods 6 need not be welded to ties 4. Only bars 7 need 
be so welded, if desired. The planks glued together 
over their entire contacting areas are analogous to the 
wall of affiant’s invention. Hence, a SHEL-BRIK 
wall is not only stronger than Hild’s wall by the ad- 
dition of grout, but also because of the continuous bond 
it makes between brick walls and vertical steel reinforce- 
ment, thereby utilizing more of the high inherent com- 
pressive and tensile strengths, respectively, of each. 


21. The bond between brick walls and reinforcement 
according to said claims 17 and 18 is also better than 
could be produced with the Hild wall. One reason for 
this is that, as it stands, the Hild welds, from ties 4 
to rods 6 are spaced a distance from the internal sur- 


faces of Hild’s brick walls. This leaves the possibility 
of ties 4, over this distance, taking a deflection and 
thereby failing to transmit the necessary shear force 
to utilize what little combined strength there can be used 
by bonding the reinforcement 6 to the brick walls of 
Hild by welds. 


22. A wall constructed in accordance with said 
claims 17 and 18 would be stronger than one made by 
pouring grout into the space between the brick walls 
of Hild. The reason for this is that vertical steel re- 
inforcement rods 6 and 12 are not centrally located in 
between Hild’s two brick walls. The lack of this cen- 
tral location makes a good grout-to-reinforcement bond 
completely around the circumference of the rods 6 or 
12 impossible because viscous grout cannot follow 
the tortuous path in the small space between the verti- 
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cal rods and Hild’s brick walls. [84] On the other hand, 
affiant’s invention in accordance with the said claims 
17 and 18, includes centrally located vertical reinforce- 
ment members to eliminate the possibility of creating 
air pockets or voids in any grout between the reinforce- 
ment and the brick walls on each side thereof. The 
elimination of such voids thus makes the wall of claims 
17 and 18 even stronger than any wall made by pour- 
ing grout into the space between Hild’s brick walls. 


/s/ SHELDON L. POLLACK 


Subscribed to and sworn before me this 9th day of 
January, 1962. 
/s/ A. DONALD STOLZY 
Notary Public in and for 
said County and State. 


A. DONALD STOLZY, Notary Public, State of 
California—Principal Office, Los Angeles, County. 


My Commission Expires Feb. 15, 1964, 612 South 
Flower St., Los Angeles 17, Calif. [85] 


* * * *& * 


U. S. DEPARTMENT OF COMMERCE 
Patent Office 
Washington 
Paper No. 20 
Applicant: Sheldon L. Pollack et al 
Ser. No. 825,124 
Filed July 6, 1959 
For Reinforced Grouted Masonry Wall and Method 
of Erecting the Same. 
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Mailed January 30, 1962. Pat. Div. 33. 

Responsive to proposed amendment filed January 15, 
1962. 

Subject amendment has been entered for purposes of 
appeal since it is considered to place the case in better 
form for appeal. 

Newly presented claims 17 and 18, the only claims 
in the case for purposes of appeal, are considered un- 
patentable over the references and substantially for the 
reasons as set forth in the final rejection. 

Applicant’s affidavit submitted with subject amend- 
ment has been entered, but is not considered persuasive. 
Evidence of Commercial success is a make-weight where 
patentability is a close question, see Jungersen V. Baden 
et al, 335 U.S. 560. Here, patentability is not con- 
sidered a close question, and evidence of Commercial 
success may not be used to create doubt regarding in- 
ventiveness where, as in the instant case, no doubt is con- 
sidered to otherwise exist, see In re Coey, 90 U.S.P.Q. 
216. 

Applicant’s arguments In re applicability and 
meaning of the references have also been duly con- 
sidered. The Hild reference is construed by the Ex- 
aminer to apply to solid walls [89] as well as hollow 
walls, see particularly lines 14 through 31 of column 1 of 
page 2 of the specification thereof. Moreover, location 
of reinforcement in a concrete structure is considered 
within the purview of the mechanic skilled in the art— 
the Civil Engineer, see Ex parte Luten, 1917 C.D. 34; 
or In re DeBell, 1947 CD 114, 158 Fed. (2d) 1021. 
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Applicant is reminded that his brief is due in this 
office no later than March 26, 1962. 
JLR 
JLRidgill/jeh 
[Illegible] 
Examiner [90] 
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U.S. DEPARTMENT OF COMMERCE 
Patent Office 
Washington 

In re application of Sheldon L. Pollack et al. 

Ser. No. 825,124 

Filed July 6, 1959 

For Reinforced Grouted Masonry Wall and Method 
of Erecting the Same. 

Appeal No. 483 83. 

Before the Board of Appeals. 

Kendrick, Schram and Stolzy for Appellant. 


EXAMINER’S ANSWER 


This is an appeal from the refusal of the Examiner 
to allow claims 17 and 18 which have been substituted 
for the finally rejected claims. No claims were allowed. 

A correct copy of the appealed claims appears on 
pages 11 and 12 of applicant’s brief. 


The references of record relied on are: 
Simms 1,499,483 July 1, 1924 
Hild 2,250,763 July 29, 1941 


The Smith, Willis and Neergaard references are no 
longer relied on since they are now considered merely 
cumulative of features in the prior art. 
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The invention is adequately described on page 2 of 
applicant’s brief. 

Simms shows a unitary monolithic wall structure 
erected by erecting vertical metal reinforcing members 
12, see lines 80-111 of page 1 of the specification par- 
ticularly lines 108-111 by placing a plurality of pairs 
of horizontal layers of pairs of bricks 11 on top of one 
another to provide two parallel brick walls posi- 
tioned so that the metal reinforcement members 12, 
13 are approximately midway between opposed [110] 
parallel surfaces of the brick wall thereof, see lines 40- 
55 of page 2 of the specification, and thereafter filling 
the space between bricks 11 and surrounding the connect- 
ing means 20, 22 which hold brick 11 in spaced parallel 
relationship, and the vertical reinforcing rods 12 with 
grout, see lines 20-33 of page 3 of the specification 
and Figs. 1, 7, and 8 of the drawings. 

Hild shows a unitary monolithic wall structure 
erected by erecting vertical metal reinforcing members 
12 in footing 11, placing a plurality of horizontal layers 
of pairs of bricks 2, 3 on top of one another to provide 
two parallel vertical brick walls so positioned that said 
metal reinforcing members 12 are disposed approxi- 
mately centrally between the opposed parallel surfaces 
of the brick wall thereof, each of the pairs of bricks 2, 
3 being held in spaced parallel relationship to each other 
by metal connecting means 4 (as best shown in Figs. 
1-5 of the drawings) and thereafter filling the space 
between the bricks 2, 3 and surrounding the metal con- 
necting means 4 and the vertical reinforcement 12 with 
grout thereby forming a monolithic structure, see par- 
ticularly lines 14 through 31 of column 1 of page 2 
of the specification. 
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Claim 17 is considered unpatentable since it is fully 
met in procedural steps by Simms who shows the steps 
of erecting vertical reinforcement, placing a plurality 
of pairs of bricks on top of one another, and filling 
the space between the walls and surrounding the rein- 
forcement with grout as pointed out supra in the ex- 
planation of what the Simms reference shows. The 
material of the connecting means [111] and the location 
of the reinforcing are considered structural matters and 
are given no weight in a method claim, see Ex parte 
Foreman, 1924 C.D. 47. 


Claim 17 is further considered unpatentable over 
Hild who is considered to show the steps of this claim 
as set forth in the explanation of this reference supra. 
The location of the reinforcing in the grout is con- 
sidered within the purview of the Civil Engineer, see 
Ex parte Luten, 1917 C.D. 34, or In re De Bell, 1947 


C.D. 114, 158 F (2) 1021. Moreover, the location of 
the reinforcing is considered a matter of structure and 
is given no weight in a method claim, see Ex parte 
Foreman 1924 C.D. 47. 


Claim 18 is considered unpatentable over either of 
Simms or Hild. The material of the connecting means, 
and the location of the reinforcing in grout are con- 
sidered within the purview of the mechanic skilled in 
the art. Furthermore, each of Hild or Simms teaches 
embedding reinforcement in grout filled into the space 
in the walls, see lines 14-24 of column 1 of page 2 of 
the Hild reference. 


Applicant argues that the Hild reference discloses a 
hollow wall structure. Examiner takes the position that 
the Hild reference also teaches a solid foundation wall, 
see lines 14-24 of column 1 of page 2 of the specifica- 
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tion, which includes filling the hollow with concrete 
which is grout or the equivalent thereof, see particu- 
larly lines 20-25 of column 1 of page 2 of the speci- 
fication. 

Applicant further argues that the Hild patent should 
not be combined with Simms. Examiner takes the posi- 
tion that in negating patentability of claims 17 and 18, 
which have [112] been entered after final rejection, the 
Hild or Simms references need not be combined with any 
other reference. Therefore, this argument need not 
be considered. 

Applicant also argues vast commercial success hereof 
is ample evidence of patentability. Examiner takes the 
position that evidence of commercial success is not evi- 
dence of patentability, and that such evidence need not 
be considered except where doubt as to patentability 
exists. Here, no doubt as to patentability exists. There- 
fore, evidence of commercial success is not properly to 
be considered as evidence of patentability, see In re 
Parlanli, 598 O.G. 448. Furthermore, extensive ad- 
vertising negatives inventiveness in commercial success, 
see Advance Automobile Accessories v. Reflex Auto 
Co. 1923 C.D. 316, 319-320, 284 F. 117, 119. This 
decision holds that commercial success must flow from 
the inventiveness of the structure and not from an ex- 
tensive advertising campaign. Such may be the case 
here. 

The affidavit of applicant Pollack submitted in paper 
No. 8 has been duly considered. This affidavit includes 
a statement on page 2 thereof that the Hild reference 
does not disclose grout in the space between bricks 
surrounding the bars. Examiner considers this inac- 
curate in view of lines 14-31 of column 1 of page 2 of 
the specification of the Hild reference. This affidavit 
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also covers commercial success which has been dealt 
with supra. This affidavit covers the pouring of the 
grout in a single and continuous operation, and such 
is not in issue in the case. This affidavit also covers 
the relative strength of the various walls. Examiners 
contends such assertions of strength in the [113] ab- 
sence of test results showing specific structure and load- 
ing conditions are without persuasive merit in an af- 
fidavit. 

The affidavit submitted by applicant Pollack in paper 
No. 17 covers commercial success and the relative 
strength and weaknesses of the reference structures as 
compared to the claimed structure. The Examiner con- 
tends that commercial success is not evidence of patent- 
ability where, as here, no doubt of patentability exists; 
and that, in the absence of satisfactory test data com- 
paring the results obtained with the prior art structures 
with the results flowing from the claimed invention, 
the affidavit is not to be considered as having persua- 
sive merit. Furthermore, a self serving statement is 
prima facie biased and such a statement is normally 
not given the same degree of significance as a statement 
by a disinterested party. 

In summary it is the position of Examiner that ap- 
plicants’ invention achieves no unobvious result above 
the level of the mechanic skilled in the art in view of the 
prior art of record, particularly the Hild and Simms 
references. 

Respectfully submitted, 
/s/ [legible] 
Examiner, Div. 33 
JLR 
JLRidgill/me 
Kendrick, Schramm and Stolzy 
612 South Flower St. 
Los Angeles 17, Calif. [114] 
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U.S. DEPARTMENT OF COMMERCE 

Patent Office 
Washington 

In re application of Sheldon L. Pollack et al. 

Ser. No. 825,124 

Filed July 6, 1959 

For Reinforced Grouted Masonry Wall and Method 

of Erecting the Same 

Appeal No. 483 8&3 

Before the Board of Appeals 

Kendrick, Schramm and Stolzy for Appellant. 


EXAMINER’S ANSWER ON REMAND 

This application has been remanded to the Examiner 
for consideration of the affidavit of Arthur G. Sher- 
man filed May 22, 1962 in paper No. 24. 

The affidavit has been entered as complying with 
Rule 195 since it appears from applicant’s remarks in 
the Reply Brief (paper No. 23) that he considered it 
necessary in view of the apparent inadequacies of his 
own affidavits submitted in papers No. 8 and 17 as 
indicated in the Examiner’s answer. However, the 
statement in lines 3 to 5 of page 2 of the Reply Brief 


(paper No. 23) appears in error as the Examiner is 
unable to find in the record wherein he had requested 
the affidavit in question. 


The affidavit relates to the interpretation of the Hild 
patent No. 2,250,763 it being the Examiner’s conten- 
tion that the space between the blocks 2-3 is filled with 
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concrete, which contention is supported by reference to 
lines 14 through 31 of column 1 of page 2 of its specifi- 
cation. In paragraph (6) [130] of the affidavit the al- 
ternative statements appear inconsistent in it first in- 
dicates flatly that the Hild patent does not disclose 
concrete poured in the space between the blocks 2 and 3, 
but in second part of such paragraph affiant states that, 
concrete does exist in the space but resulting in an inop- 
erative wall produced by an inoperative method. Affi- 
ant explains his latter position in paragraph (7) (b). 
He agrees that such a wall could be constructed regard- 
less of its alleged poor engineering qualities. How- 
ever, it is noted that such wall can only be identified 
as the wall of Fig. 4 of the Hild filled with concrete 
which clearly meets of the terms of claim 18. 

The Examiner agrees that the steps of the construc- 
tion of the patentee’s wall do not follow the usual con- 
ventional procedure, however if the footing mix was 
fairly dry or stiff (which is usual for footing) he 
could lay two, three or more courses, insert the rein- 
forcement immediately or later, and fill the space be- 
tween the blocks without disturbing the alignment or 
ultimate strength of the wall. The fact that the blocks 
2 and 3 are connected by the rods 4 would assist in 
maintaining the blocks in position. In the Examiner’s 
opinion, a wall constructed by the Hild method could 
possibly be sightly misaligned depending upon the care 
with which it was erected; however, its ultimate 
strength would be probably greater than that made by 
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applicant’s method since the former has the advantage 
of the better bond between the wet concrete of the foot- 
ing and that poured into the space between the blocks. 
The hydrostatic pressure of the concrete between the 
blocks several courses high would not be sufficient to 
displace the concrete of the footing as affiant suggests. 
It is [131] therefore, not apparent that an effective wall 
could not be obtained by the patentee’s method although 
it may not be as expeditiously constructed than -if by 
other well known methods. 

Fourther assuming that the method of constructing 
the Hild wall is inoperative for the reasons suggested 
in affiant’s paragraph (7) (b), it would still be within 
the skill of a concrete construction worker to correct 
the deficiency. See Creed v. Potts, 96 F 2nd 317, 320, 
321. It is well known to place anchor elements in 
concrete while it is still soft. For example where it is 
desired to anchor a wooden sill to a poured concrete 
footing or floor, bolts are placed in the soft concrete 
threaded ends up to which the sills are later anchored. 


In order to bring Hild’s method into conformance 
with a well known construction procedure it is only 
necessary to reverse his 2nd and 3rd steps. The fol- 
lowing conventional erection procedure is then obtained. 


1. pour the footing. 

2. insert reenforcing rods while concrete is soft. 
3. lay courses of block when footing is set. 

4. fill space between blocks with concrete. 
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The steps of this reversed procedure meets those of 
claim 17. 


Aside from the above and with reference to the ap- 
plicability of the Hild patent to claim 17, the Examiner 
submits that an inspection of Fig. 4 of the Hild patent 
with the space filled with concrete as stated in affi- 
ant’s paragraph (6) would suggest to any skilled con- 
struction worker that it [132] could be conventionally 
constructed by the four steps as indicated above. The 
Examiner is of the opinion that the Hild patent is 
adequate to disclose applicant’s method even if the 
order of the steps set forth in the above identified 
lines 14 to 31 thereof is ignored. 


The affiant’s statements in the first three lines of 


paragraph (6) and in paragraph (7) (c) do not ap- 
pear to be based on the Hild disclosure. Note in 
line 16 of column 2 of the specification thereof the 


footing of Fig. 4 is positively identified as being of 
concrete. (Emphasis added). 


The affidavit is not found sufficiently persuasive 
to disturb the effectiveness of the Hild patent. 


Respectfully submitted, 


/s/ [Illegible] 
Examiner, Div. 33 
JLRidgill/me 
Kendrick, Schramm and Stolzy 
612 South Flower St. 
Los Angeles 17, Calif. [133] 
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Paper No. 31 - 


IN THE UNITED STATES PATENT OFFICE 
Before the Board of Appeals © 
Ex parte Sheldon L. Pollack and Max E. Adams 


Application for Patent filed July 6, 1959, Serial 
No. 825,124. Reinforced Grouted Masonry Wall and 
Method of Erecting The Same. 

Kendrick, Schramm and Stolzy for appellants. 
Before Dracopoulos and Manian, Examiners-in-Chief 
and Reynolds, Acting Examiner-in-Chief. 
Dracopoulos, Examiner-in-Chief. 
This is an appeal from the Examiner’s refusal to 


allow claims 17 and 18 which have been substituted for 
the finally rejected claims and which constitute the only 
claims now officially present in the application. They 
read as follows: 


17. The method of erecting a high strength grout 
filled metal reinforced brick wall comprising the steps 
of: erecting vertical metal reinforcement members; plac- 
ing a plurality of horizontal layers of pairs of bricks on 
top of one another to provide two parallel vertical brick 
walls so positioned that said metal reinforcement mem- 
bers are disposed [145] approximately midway between 
the opposed parallel surfaces of said brick walls, each of 
said pairs of bricks being held in spaced parallel rela- 
tionship to each other by metal connecting means, said 
metal connecting means having a strength greater than 
that of the material of said bricks, and a cross section 


ie 


small in comparison to the length and height of said 
bricks; and thereafter filling the space between said 
walls and surrounding said metal connecting means and 
said vertical metal reinforcement members with grout 
thereby forming a unitary monolithic reinforced wall 
structure. 


18. A unitary monolithic wall consruction compris- 
ing: a plurality of vertical metal reinforcement mem- 
bers; two vertical brick walls having opposed parallel 
surfaces including a plurality of horizontal layers of 
pairs of bricks located on top of one another and dis- 
posed approximately the same distance from and on op- 
posite sides of said reinforcement members, each pair 
of said parallel bricks having metal connecting means 
to hold said bricks in spaced parallel relation to each 
other, said connecting means having a strength greater 
than that of the material of said bricks and a cross sec- 


tion small in comparison to the length and height of 
said bricks; and grout located in the space between 
the opposed parallel surfaces of said walls and surround- 
ing said connecting means and said vertical metal rein- 
forcement members. 


The reference relied on are: 
Simms 1,499,438 July 1, 1924 
Hild 2,250,763 July 29, 1941 


New informative reference cited by Board: 
Betzler 1,892,605 Dec. 27, 1932 


The asserted invention is a monolithic grouted ma- 
sonry wall and a method of constructing the same. The 
claimed details thereof will be apparent from a reading 
of the claims reproduced above, reference being made 
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also to the brief description thereof on page 2 of appel- 
lants’ brief. 

A brief description of the references appears on pages 
l and 2 of the Examiner’s Answer. 

The Examiner’s position in rejecting or refusing to 
allow the claims appears on pages 2 and 3 of the Ex- 
aminer’s Answer as follows: 

“Claim 17 is considered unpatentable since it is 
fully met in procedural steps by Simms who shows 
‘the steps of erecting vertical reinforcement, placing 
a plurality of pairs of bricks on top of one an- 
other, and filling the space between the walls [146] 
and surrounding the reinforcement with grout as 
pointed out supra in the explanation of what’ the 
Simms reference shows. The material of the ‘con- 
necting means and the location of the reinforcing 
are considered structural matters and are given 


no weight in a method claim, see Ex parte Fore- 
man, 1924 C.D. 47. 


“Claim 17 is further considered unpatentable 
over Hild who is considered to show the steps of 
this claim as set forth in the explanation of this 
reference supra. The location of the reinforcing 
in the grout is considered within the purview of 
the Civil Engineer, see Ex parte Luten, 1917 C.D. 
3, or In re De Bell, 1947 C.D. 114, 158 F (2) 
1021. Moreover, the location of the reinforcing is 
considered a matter of structure and is given no 
weight in a method claim, see Ex parte Foreman 
1924 C.D. 47. 

“Claim 18 is considered unpatentable over either 
of Simms or Hild. The material of the connect- 
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ing means, and the location of the reinforcing in 
grout are considered within the purview of the me- 
chanic skilled in the art. Furthermore, each of 
Hild or Simms teaches embedding reinforcement in 
grout filled into the space in the walls, see lines 
14-24 of column 1 of page 2 of the Hild reference. 

“Applicant argues that the Hild reference dis- 
closes a hollow wall structure. Examiner takes the 
position that the Hild reference also teaches a solid 
foundation wall, see lines 14-24 of column 1 of 
page 2 of the specification, which includes filling 
the hollow with concrete which is grout or the 
equivalent thereof, see particularly lines 20-25 of 
column 1 of page 2 of the specification.” 


After careful consideration of appellants’ three briefs, 
the affidavit of record discussed therein and the argu- 
ments presented at the oral hearing, we find ourselves 


unconvinced thereby that the Examiner erred in reject- 
ing the claims as unpatentable over the prior art. 


Of the two patents relied upon, we consider the Hild 
patent as the more pertinent to the claimed subject mat- 
ter and we will resolve the question of patentability 
with respect thereto, relegating the Simms patent to 
the cumulative status. 


It cannot be denied that the building block shown 
[147] in Figure 1 of Hild is of substantially the same 
construction as that utilized by appellant and shown in 
Figure 3 of the application, nor that the metallic cross 
bars 4 connecting the two sections of each block in 
Hild have a strength greater than that of the material 
of parts 1 and 2 of the block which they connect to- 
gether. As shown in Figures 3 and 4 of Hild, when 


6= 


the blocks are placed in horizontal layers one on top of 
another, they form two spaced parallel vertical walls. 
Hild has also vertical and horizontal reinforcing rods 
12 and 14, with the bottom of rods 12 embedded in the 
footing (Figure 4), and clearly teaches in column 1 
of page 2, lines 14 to 28, the use of the lower “two to 
three or more courses” of the wall as a solid foundation 
wall by filling the hollow space therebetween the con- 
crete. 

We agree with the. Examiner that claim 17 does not 
define patentably. over the procedure followed’ by Hild 
in erecting said solid foundation wall and the routine 
knowledge and expected skill of persons having ordi- 
nary skill in the art, as pointed out, in substance, on 
pages 3 and 4 of the Examiner’s Answer on remand, 
Paper No. 26. It is our considered opinion that per- 
sons having even less than ordinary skill in the art 
reading the Hild specification on page 2, column 1, 
lines 14 to 28, would realize as a matter of common 
sense that the reinforcing rods 12 should be set in the 
concrete footing while the concrete is still soft and the 
building blocks layed on the concrete footing after 
the latter has set, such being, moreover, conventional 
erection procedure as noted by the Examiner. The 
exact position of the reinforcing members between the 
walls is of no significance to the method and of no 
criticality, but only a difference in degree, as it con- 
cerns the wal! structure. [148] 

As to claim 18, which is drawn to the wall structure, 
while Hild limits his solid or grouted portion to the 
foundation wall and desires the remainder wall to ‘be 
hollow, the claim need not include the hollow portion 
and is thus unpatentable over the grouted foundation 


« 
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wall of Hild, for substantially the same reasons as claim 
17. It is further our opinion that it would only involve 
a matter of choice, obvious to those of routine skill in 
the art, to convert the hollow portion of the wall of 
Hild into a grouted solid wall by filling the entire 
hollow portion with grout. This would be a mere ex- 
tension of the solid structure concept of the foundation 
wall of Hild and also obvious in view of the admitted 
prior practice on page 1 of appellants’ specification of 
grouting masonry walls of hollow concrete blocks. Ref- 
erence is also made to the above cited patent to Betzler 
which specifically describes optional conversion of hol- 
low walls into a solid wall by pouring concrete between 
the two wall elements. See, for example, page 2, lines 
21 to 36 and page 3, lines 78 to 83. 


In summary, for the above reasons and those in the 
Examiner’s Answers, we agree with the Examiner that 
both the method and the wall structure defined in the 
claims at bar would have been obvious as a whole at 
the time the asserted invention was made to a person 
having ordinary skill in the art, consonant with the 
patent statute, 35 U.S.C. 103. 


Under the facts of this case wherein we have no 
doubt as to the lack of patentability of the claims, com- 


mercial acceptance or success is of no patentable sig- 
nificance, as properly pointed out by the Examiner. Jn 
re Russell, 34 CCPA 721, 1947 C.D. 55, 594 O.G. 421, 
157 F. 2d 190, 71 USPQ 85; In re Renstrom, 36 
CCPA 1020, 1949 C.D. 306, 624 O.G. 5, [149] 174 F. 
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2d 140, 81 USPQ 390; In re Richmond, 32 CCPA 1084, 
1945 C.D. 368, 579 O.G. 701, 150 F. 2d 124, 66 
USPQ 45. 
The Examiner’s refusal to allow claims 17 and 18 
is accordingly sustained. 
The decision of the Examiner is affirmed. 
BOARD OF APPEALS 
AFFIRMED 
/s/ P. D. DRACOPOULOS 
Examiner-in-Chief 
/s/ JOSEPH MANIAN 
Examiner-in-Chief 
/s/ E.R. REYNOLDS 
Examiner-in-Chief 
(Acting) 


Kendrick, Schramm and Stolzy 
612 South Flower Street 
Los Angeles 17, California 
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SECTIONS 2412-2415 UNIFORM BUILDING CODE 


Solid 
Masonry 
(Continued) 


Grouted 
Masonry 


(d) Stresses. All solid masonry shall be so constructed that 
the unit stresses do not exceed those set forth in Table No. 
24-B. Bolt values shall not exceed those set forth in Table 
No. 24-G. 


Sec. 2413. (a) General. Grouted masonry is that form of 
construction made with brick or solid concrete brick units in 
which interior joints of masonry are filled by pouring grout 
therein as the work progresses. 

(b) Materials. At the time of laying, all masonry units shall 
be free of excessive dust and dirt. For moisture content, see 
Section 2403 (u). Only Type A mortar shall be used. ~ 


(c) Construction. Requirements for construction shall be 
as follows: 

1. All units in the two outer tiers shall be laid with full 
shoved head and bed mortar joints. 

2. All longitudinal vertical joints shall be grouted and shall 
be not less than three-fourths inch (%7”) in thickness. In 
members of three or more tiers in thickness, interior bricks 
shall be embedded into the so that at least three-fourths 
inch (%”) of grout surro! the sides and ends of each unit. 

3. One exterior tier may be carried up twelve inches 
(12) before grouting, but the other exterior tier shall be 
grouted in lifts not to exceed four inches (4°) ‘or one unit, 
whichever is greater. 

4. If the work is stopped for one hour or longer, the hori- 
zontal construction joints shall be formed by Pi tiers 
- the same elevation and with the grout one i ) below 
the top. 


(d) Stresses. All grouted masonry shall be so constructed 
that the unit stresses do not exceed those set forth in Table 
No. 24-B. Bolt values shall not exceed those set forth in 
Table No. 24-G. 


Sec. 2414. (a) General. Reinforced grouted masonry shall 
conform to all of the requirements for grouted masonry speci- 
fied in Section 2413 and also the requirements of this Section. 


(b) Construction. The thickness of ut or mortar be- 
tween brick and steel shall be not less than one-fourth inch 
(%"), except that one-fourth-inch (%”) bars may be laid 
in one-half-inch (%”) horizontal mortar joints. 

(c) Stresses. All reinforced grouted shall be so 
designed and constructed that the unit stresses do not exceed 
those set forth in Table No. 24-H. Bolt values shall not 
exceed those set forth in Table No. 24-G. 


Sec. 2415. (a) General. Reinforced hollow unit masonry 
is that type of construction made with hollow masonry units 
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layer of mortar having the composition of the mortar in the 
concrete shall be placed before resuming concreting. 


Sec. 2610. (a) Design of Forms. Forms shall conform to Ferms aad 
the shape. lines, and dimensions of the member as called for Details of 
shape. If ade- 
trussed 


Temporary openings shall be provided at the base of col- 
umn and, wall forms, and at other points where necessary, to 
facilitate cleaning and inspection. 
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BEST COPY 


from the origin 


“es Tais invention reletes to o-asthed-ef-esceting-e 
| biétalbersat-pedies Zesenry-w032 ont, sore yartioulariz, v0 
ee a Wigld uations of erecting 0 wall fron bricks or blesks 
Ca whieh are held together by eonecting ties and in whieh said 
o$ wall is formed by 6 plurelity of said integrally helé blecks, 
"  greut. ; 
This application is a continuation-in-gart of cur 
 eupenting application extitled “Oenerete Bailéing Brick", 
Serial Re. 746,868, file July 7, 1958 
In the prior art, there have been generally two 
types ef reinforced greeted masonry walls. One is maée with 
the so-called hellow concrete bleeks. Each of theese blecks 
have ome or mere verticnl openings which, when the blecks are 
3034 in @ conventions] mammer, cre in alignueest with siailer 
qgeuings or hellew epeces in the contignees bleeks. Teese 
tygee ef blecks tharefere provide o series of cells in whieh 
veinforeing steel may be inperted te the full bsignt of the 
wall en® in wiieh the grout any be oubetantially centinsess 
from the detten of the well te the tep. 
Sha other type ef reinferesé greuted anscary in the 
peter ert is that gunsvelly unde with conventions) eley trict. 
% ouch @ wall, the bricks are lalé eugaretely em cock etfs 
ef veinfeveing ctee) waieh is apaced therebetween. The grout 
$0 pouved between the beteks to eubed the reinforcing oteol 
ent te £113 the apese. 
3% co hagpens thet the advantages of the use of hel- 
lee csmevete blecks im reiaferes® greuted uacewry previess 
© wanker ef efvenbages winieh ave Cinstventages in the use of 
elep twtems white rolatewesd groute’ sasemry end vieo vera. 
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A well erected according te the present method has al) of 
the stventages provided hy the use of hellow concrete blocks 

: anf the use of clay bricks an‘ hes none of their disadvantages. 

USE yk doashak: shu novechogee of cecorstw Uleiee agence 
beth sides of the wall are laid at the seme time. This, of 
"@eurne, is act trues with clay bricks. Another advantage ef 
comarete blecks is thet a much lerger unit can be 1810 econ- 
emieally in that ‘larger units can be made chesper out of 
consrete then thay can be made out of clay bricks. : 

Still another advantage of the use of concrete blocks 
1s that most building codes provide that the concrete blocks 
may be laid to a height of four feet before tite grout must be 
poured into the cells in the blocks. In contrast to this 
with elay bricks, the building codes provide that three bricks 
een be sid on ons side of the wall and only one brick can be 
Jeid on the other side efter which the grout must be poured | 
betwesn the two bottom bricks. Another brick must then be laid 
Upon the bottom brick on the lower side and the grout then 
poured up to the height of the second prick and so on. The 
" Fwason for this 1s that there is nething to hold the bricks 
together end if the grout level 1s too high, it 111 tend to 

" pueh the bricks apert. 

A further éévantage of concrete blocks is thst various 
colors may be put into the concrete whereas it 1s relatively 
difficult to meke clay bricks of many different colors, The 
texture of the concrete blocks also may be easily varied 
wheress different textures are very diffieult to incorporate 
in clay bricks. Similarly, enother edvantege provided by 
conerete blocks 1s thet @ design may be easily applied to the 
face of the building «ith concrete bloeks wheress tn contrast, 
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18 19 éiffieuls to make & design on the foce of 2 building with 
elay briexs. 

Que of the mest inpertent efvantages of clay bricks 
‘45 thst the reinforcing steel] may be erected price te the ley- 
ing. ef the bricks. It ip impossible te éo this vith csnven- 
tional: concrete blecks frem the cooncuie point of view in 
that eech block weulé have to be lifted te the top of the 
Feinfereing steel, seeuning enly vertices] reinforcing meshers, 
end then lowered te ite position st whieh it ts te be lsié. 
Derther, 1¢ 1s very €ifficult to use herisental reiafereing 
eves] with conventional censrete blecks a0 they are cleseé ot 
the wall are, ome, it is easier then, and, two, it eliminates 
the brick layers having te weit for the building inapocters 
wefeve pouring the greut. Nereever, the plecing ef the reine 
forcing steel pricr te the erection of the well aced net be 
pvecion vhen clay bricks are used but with censrete blcek, 
the reinforcing etec] cen only be incsrted inte the anal) epen- 
ing feoned withia the shell, 

amahvar etvenhege of clay bricks is that uith a esn- 
tineeus layer ef grout in the apece between the immer and 
outer tricks feruing the well, the wall is wetergrecfed; wasrene, 
with the typical eensrete bleck the wall is never reelly weter- 
presfed becouse erecks form ell the way through the mortar 
extending between the bed and heed joints on the dleshs. 

Bailétag codes geusvelly censiéer that clay bricks 
used with veinfereed greuted unseary uake @ vel) 298 strenger 
than that of tae conventions] conerete Blcoks. Purther, in 
the vse of clay bricks, only ene basic dulléing unit te re- 
quire whevens in veing the ordinary belles consrete blocks 
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were then ene unit is gonerelly required. 

38111 encther efventage ef clay dries over con- 
erete blecks is tnst bricks cen be laid in the various con- 
veutienal ways but the concrete bloeks must be laid so thet 
ells are in proper aligneat. 

ae stated above, reinforced grouted masonry walls 
mage, seeoréing te the present invention, have a1) the above 
etventages end ‘none of the disaivantages. ‘The present inven- 
tien alse provides affitions) advantages, one being thet the 
grout chemfer formed between the two tied bloeks or bricks 
may te made considerebly wider then with ordinary cley brieke 
end them in hollow conerete bloeks by merely lengthening the 


ties. This a6éitional epsce makes it possible to erect the 
plumbing piping end electrical conduits along with the rein-. 
feveing steel above the foundetion in the grout space to be 
Seemed between the inner end outer bricks. ancthsr eéditions] 
séventage 1s that the color end texture of each of the wall 


feces may be changed very costly by merely having the two tied 
dlcske or bricks of different colors er of different textures. 
- Watle the building eofes 60 allow grouting to the 
extent 6f four fest when the hellew eonerete blecks are used, 
Grout cannet be poured Befeve the installed steel reinforeing 
material hes been inepeoted by the loeal building inspectors. 
In other weeds, since 1 1s imprectica! to put the reinforeing 
stesh wp before the well when hollow eonerete blocks ere wees, 
Feinfereing steel must de put up, for example, after & sub- 
Stantiel portion ef the well hes been erected. Mowever, es 
this aust then be inspected befove the greut cen be poured, 
tneve is eluags @ labor tins lose while the bricklayere weit 
fer ths inepecters after they ksve completed the laying of 
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the comerete bleeks ené the insertion of the stesl. The 
eoet ef labor being whet 1¢ is, ony wait of this nature is 
very expensive. According te the present invention, this 
waiting peried is eliminates because the entire reinforcing 
@veel 20 well as the plumbing and electrical contuits can be 
erected and inspected befere the wall is started ang befere 
the triek layers arrive en the seene. 

Vaile it is poesible to put up the reinforcing 
steel prier to the erection ef a reinforesd grevted clay 


. isk well, with euch o structure only one brisk height of 


grout con be inserted ct a time becuse there is nothing te 
held the bricks together against the preceure of the grout. 
Taig conventions] methed is thus obviously a slow ene. 

It is therefore en object of the present invention 
te provide an improved usthed ef building a well. 

: It is the principal object of the present invention 
te provide a usthed ty whieh © reinforced greuted masenry well 
many be erected at a ach faster rete than in eccerdene with 
the price art. ; 

TB 1s another ehject of the present invention to 
provite a usthed fer wuiléing « wall cut of cesent bless 
and in whieh it 1s econenicnlly peesible to erect the rein- 
forcing steel, plumbing anf electrical uiring prier te the 
bulging of the wall. 

2B io etill encther ebject of the present invention 
to provide a unthed of building a reinforced grouted unscary 
wall from Uriels in whieh it is possible under building cetee 
to pour grout fur mang leyere of bricks rather then fer ene 
dager at o time in coccvéance with the peter art. 

3% ts @ further edject of the preecent invention to 


x. 


peevide a methed for butléing e reinforced grovted uncenry 
wall ubich may be either censideretly sarrener er consiéerahly 
. Wider them baliéing estes have previcusly alleved. En oeher 
wends, the width of the wall is limited ty the length ef the 
_ @tmmacting ties inserted in the bissk or brisk menhera fere- 
Sag the wall. 

‘the invention alse cemprices neve) details of ccn- 
‘Stupstion which will msve fully egpeer in the courses of the - 
Saliexzing Geeerigaias. Movever, the érewings merely shew, - 
"€m8 Whe fellering éeverigtion nevely describes, preferses 
“aostmante of the poccent invention which are given ty vay 
@f tllustevution or exemple only. 


i "2a the érvevings, Aike veference characters designate 


etatler parte in the several views. 


OT pace med pore 


of e@ walls 
eas Sig. £ to. ¢ perngustive view of 0 comsete foundation 
Cf 0 wali with the seinteoving steel, plumbing piping end 
clovtwienl eandutte in pesition priev te the erection of the 
; ic [Rlg. 5:40 0 pesegective vik ofthe soliees betiting 
Svicks er Blcste competes by tice and which ave used in 
Cup smthed to fom an inner end outer wal); 

_ Vag, & 16 © perepective view of 2 vail built on the 
' Seuntetion chown in Vig. 2 eveunt the reinforcing steel, plasb- 
. ing ent“bioctrical contuite secevéing to the present invention; 

Pig. 5 is © fvegnentary elevetionsi view of the 

wall shom 18 Pig. 4 with « portion of ene fese of the well 
Out amy to illastvete the grovting operation; and 

(es Vig. 6 0 « fvagnentery view of the well tanen eleng 
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the 2ine 6-6 of Fig. 5. 

In Pigs. 1 anf 2, a typical cenesete wall fountetion 
2 48 shew substantially belew the surface of the greumé level 
3. MutenSing vertically wwardly frem the fountetion ere 
Gewsis 2 whieh may be either inserted into the ground befere 


_ eRe censrete is poured and secured in a veiticn) position or 


imparted inte the soft cenerete anf helé in & vertices] posi- 
tien wmsil the censrete sete. ‘The purpose of the dowels 2 
20 te supgpert the reinforcing steel numbers 5 which asy be 
apouved to the éevele in a typical mammer by tying wires 6, 
Similarly, if the well. structure is of such a aature as to 
Foquize herinemtal reinforcing steel nentere 5, tne letter 
may be tied te the vertical members & by moens of wires 7. _ 

Sinse the well, acverding te the present invention, 
may be unde by using tie connected day bricks or tie cemneted 
ecenent blecks ef bricks 11 agaced from cock ether at 8 cen- 
venient Gistense, the plusbing pipéng 5, chown extending abeve 
the foundation adjacent to the reinforcing steel sambers ant 
Cieé to the herizontal nenber 5, for example, ty tying wire 9, 
and the electrical contuit mahere 10, tied te the reinforcing 
ereol mesbere ty wire 21, may be crested to exten? vertidelly 
above the feunfation 1 in the apace te be later Gefined by 
the inner surfaces of bricks 11, 

In Pig. 3, the concrete bleeks or clay bricn 11, 
typtenlly chown in the ehape ef rectengelar prias, ere held 
Cegether, herizemtally apaced and geereliy pareliel, os an 
imbegvel unit ty Gewwardly Cirested chamnel-chaged comecting 
@tee 18. Cemmacting tice 12 may be of any comveniomt cenfigure- 
Sion, Lusertedie inte the bricks or blceks 11 befeve thay are 
eet or te be bole therein after thay ave eet. Bet, in cither 


ease, the tics mast be se arranged 20 as to holé the two men- 
bere 11 tegether so that they may withstand the ferce of 
‘in grout egninst then. 

. Im Pig. 4, the wall 13, made according to the present 
imwention, 1s chum to have been substantially erected by 
laying the integral briek members 11 on the foundation 1 end 
exeeraslly of the reinforcing steel members, plumbing, ent 
electrical senéuits. In this wall structure, each of the brick 
meubers 11 forms one of the wall surfaces, the space 20 being 
feuned between members 11. 

‘Tat head Joints 16 between the ends of the individuel 
“bricks are formed with mortar in the usual samer of laying 
bricks, 80 are the bed Joints 19 between the upper ani lower 
Surfaces of the individual bricks end of the foundation. 

Ths wall 13 may be considered to represent at least 
- four feet of wall height, the height now generally slloved 
Secer@ing to the building codes, to which the wall my be 


built defers the grout is poured inte space 20. The four fect 
& safe height for the typical hollew type of, conerete building 
Bless. ‘This, however, is in contrest to the pouring ef grout 


when wities tricks are used ané where the height of the grout 
may be poured caly four inches st « tine, which 1s generally 
the height ef en individuel eley brick. 

_ Farther, 1¢ should be remembered thet in using con- 
evete Blocks, having mollew cells, the reinforcing material 
Comet be put up price to the evestion of the wall fren a 
Pestical point of view because ths blocks would have te be 
lewered onte the inéividusl reinforcing steel] memeere end 
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this would be teo costly tims wise. Moreover, sinse the 
weinforeing menbers would not have been installed prier 

to the erection ef the wall, they would have to be installed 
‘haveafter end they must be inspected by the losal builéing 
inspectors in acccrdgnes with the various bulléing codes. 

‘Tis provides a serious disedvantage in that sfter, fer exemple, 
four fest of wall has been built, then the reinforcing ussbers 
4 would be inserted and further vorx could not be dons until 
the steel members had been inspected. : 

In addition, in aceardance with the present invention, 
there are no inspecting holes required in order-te eee thet 
the grout filled the spece. properly as are required with the 
use of the conventions] concrete hollox cell block. Yurther, 
with the hollow concrete blook, there is iittle or no Toor 
for the plumbing end electrical wiring in the cells. 

Tee bricks 1) as used in cccordance ~ith the present 
invention may be apeced at substanticily any distance wherees 
typical clay brick without ties must be about two Inehes apart 
and they thus have a very limites apace vetween then. 

as may be seen, the ties 12 may de located at sub- 
etantially any convenient location between the two trieks 11 
fo that there is no ineouventence in laying the bricks areund 
the vertical and horizontal steel reinforcing members. Sintleriy, 
because of the conveniense of the location of the tyim, nenbers, 
the reinforcing usnbers may be placed at any predetermined 
position in accordance with the structure) design of the wall 
ard the steel meabere & may de moved considerable Gistances 
for proper placement transversely in the direction of the ties 
22 in the epece 20. Tails te not pessidle with typical elay 
brick ner is. it possible with the use of hollew concrete blocks 


Decnuse the apeces are too sual] for any substantial moveasnt. 
. Teas, 1f the Gesign requires that the vertical stee) rein- 
fereing members, a8 well as the horizonts1, be adjacent to 
ene of the inner surfaces of the bricks 11 rether than cen- 
trelly leested at certain parts of the wall and at different 
lseeatiens at other parts, it is very easy, with the space 20 
Being considerable between the bricks, to so locate the rein- 
forcing steel. 

In Pig. 5, a substantial portion of the wsll 13 has 
been erected se far as the laying of the bricks or blocks 11 
4s comserned. °Aa stated above, the building codes generally 
permit the erecting of a reinforced grouted masonry vel) 
with hollow concrete blocks to only four feet before th: grout 
4s poured inte the hollow cells in the blocks, and because of 
the newmess of the practice of the present invention, thay 
heve gsnerelly spplied the same four feet limitation to a 
» wall erected according to it. Mowever, it has been surprising- 
ly found that ‘an eaktre wall; fifteen or twenty feet high, for 
example, may be erected before the grout is pumped into the 
epace 20 between the bricks 11. 


. 


| @enerally spesking, before the grout is inserted, the 
spece 20 st the ends of the wall must be sealed or dxmmed in 
comp way or ether to eontsin the grout. This may be Gone by 
mortaring st the ends ss the bricks are 1s14 or, es 18 shown 
in Pig. 5, the seal or closure may be in the form of # wooden 
menber 16 whieh 1s held in plece by means of 8 sxpporting 


menber 17. 

| Here the grout 15 is shown es being pumped (pump not 
shown) inte the space 20 between the bricks over the full 
length end height of the «sll by.msens of # grout hose 4, 


BEST COP’ 


from the origii 


AVAILABLE 


al bound volume 


‘In pouring the grout into # four foot wal!’ made from hollow 
concrete blocks for test purposes, three yards of grout have 
been inserted into the cells in the concrete dbloeks in a 


; half hour, but, according to the present invention, six 


yards of. grout have been pumped into the space 20 with five 
less men on the job in the seme t! : 
After the grout is made it should not stand more 
than sn hour prior to its being poured or pumped into place 
and a pertiouler problem devolops in the use of hollow concrete 
blocks in that there usually is a «:ait for the inspectors to 
examine the reinforcing steel befcre the g-out can bé poured 
into the celis. That is, either tne grout cannot >be made 
until after the inspection or a rick of over aging the grout 
must be taken, There is also a stnilar probler ia erecting a 
brick wall where only one brick-height layer of grout can be 


. poured at a time, In otaer werds, the exact amount should 


be made for one layer because it would usually be more than 
an hour vefore the next layer of bricks would be ready for 
the grout. 

A Jalient feature of the present invention is that 
all the grovt can be pumped into the wall = one time end there 
1s no need for it to stand at all after it ie made. Thus, the 
wall can not only be erected at a faster rate ia the sense of 
not having to wait for the tuilding inspectors after the erec- 
tion of the reinforcing stee2 but tho grout puxping, according 
to the invention, itself greatly epeeda up the production and 
completion of the wall. 7 - 

TG aleo should be readily underatsood that she san 
44 completely waterproofed by means of the layer of grout 
batweer. tne bricks «hereas with the typical holiow concrete 


bleeks, there is ap satisfactory way to completely waterproof 
the well. 


mother salient feature of the invention 1s that 
the dleeks 11 are classified as bricks in contrast to the 
typical Rellew concrete building blocks.’ Therefore, the usual 
building codes Go not require inspection holes in the well nor 
imagection of the well before the grout is poured as in the 
ease of conventions] beiléing bollew blocks. 
10 SLiestreted in detail, 1t 1s clearly unterstood thet the 
aane is by way of illustration and example only ani is 
not te be taken by way of limitation, the spirit and scope 
ef the invention being limited only by the terms of the 
sppenioé elsins. 
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APPLICATION FOR HEARING 


City of Long Beach 
Board of Examiners, Appeals, and Condemnation 
Department of Building and Safety 


Case No. 101-9-63 
Plaintiffs’ Exhibit 7. 
Job Address: General Approval 
Status: 
Appellant: Angelus Block Co., Inc. 
Owner: Same 
Address: 11374 Tuxford Sun Valley, California. 
Telephone: 
Request: 
General Approval of concrete masonry “Shel-Brick” 
as an approved masonry wall with a four-hour rat- 
ing. Face shells are 134” thick, with two metal 
connecting ties of 14” dia. per unit. The space 
between the two face shells shall be filled solid with 
grout and the wall to be reinforced as required by 
the Code for reinforced grouted masonry. Masonry 
units shall conform to ASTM C55. Walls are 8” 
and 12” nominal minimum thickness. Design 
Stresses shall be as set forth in Table 24-B for spe- 
cial conditions of solid masonry units. 
Description: 
The Shel-Brik ar econcrete made of light or heavy- 
weight aggregate. The average crushing strength 
of the Shel-Brik is in excess of 2400 psi. 
Size: Width, 754” and 1154”. 
Height, 354” and 554”. 
Length, all units, 1554”. 


Evidence Submitted: 
City of Los Angeles Approval No. 22437. 
Test Report from California Testing Lab. 
Signature of Appellant 
/s/ Stanley C. Balch 
Signature of Owner 
/s/ E. Antonini 


TO BE FILLED OUT BY DEPARTMENT 
Status of Job—General Approval 


Points of Variance with Code: The Long Beach 


Municipal Code makes no provision for this type of 
building unit. 

Board Action: Request approved. 

Date September 16, 1963 


/s/ E. M. O’Connor 
Superintendent of Building 
Board Secretary, Ex-Officio 


* * * * * 
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Plaintiffs Exhibit 8. 
REPORT 


TO 
City of Los Angeles 


Board of Building and Safety Commissioners 
Subject: 


R.R.: 22437 M1263 
No: 
Board File: 63.401.1 #3 
Receipt: 63758 


GENERAL APPROVAL—Modification/Shel- 
Brik masonry walls for 1 and 4hour fire- 
rated walls 

Petitioner : 
Angelus Block Co., Inc. 
11374 Tuxford Street 
Sun Valley, California 


DEPARTMENT RECOMMENDATION 


Approval until December 1, 1964 for the use of 
Angelus Block Co’s. design and construction of 
load-bearing masonry walls of 556”, 754” and 
1154” thickness, consisting of face shells of 134” 
554” x 1554", 134” x 75%” x 155%” and 14” x 
11596” x 1554” held together by two 34” metal 
ties which fit into holes in the top surface of the 
Shel-Brik to give the required wall thickness. The 
space between the two face shells is filled solidly 
with Portland Cement grout and reinforced as 
required by Code. A 1-hour fire rating will be 
allowed for the 6” wall and a 4-hour rating for the 
8” and 12” wall. 
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Where continuous inspection is provided, the fol- 
lowing values will be allowed: Compression axial 
400 psi, compression flexural 670 psi, shear (no 
shear reinforcement) 40 psi. Use 14 values where 
continuous inspection is not provided. 


FINDINGS 

Shel-Brik is constructed of lightweight expanded 
shale aggregates. The average crushing strength is 
in excess of 2400 psi. 

The general approval is modified by establishing 
a 4-hour rating for the 8” units and is based on 
a comparison of these units with Angelus 8 x 8 x 
16 Rocklite 4-hour block. The overall thickness 
is the same but the Shel-Brick is grouted solid 
while the Angelus 8 x 8 x 16 Rocklite units are 
grouted only in those cells containing reinforcing 
steel. 


J. C. MONNING 
Superintendent of Building 
Recommended by 
WALTER A. BRUGGER 
Research Engineer 
HJC cdg 
Report and recommendations adopted by the Board 
of Building and Safety Commissioners on Dec 30, 1963. 
Bull. No. 1846. 


* * * * * 
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FOR THE BEAUTY AND TEXTURE 
OF ROUGH-HEWN STONE 


IN NATURE'S COLORS... 


PLUS THE ECONOMY 
OF BLOCK CONSTRUCTION 


The rich, natural colors of SPLIT/STONE 
are impregnated directly into the block 
mix. When moided, dried and curéd, each 
block is laid open with a keen guillotine 


SION 


blade to reveal the rugged textural beauty 
of the exposed aggregate within. . 

In addition to its texture and color, SPLIT/ 
STONE has all the qualities which make 
block such an outstanding building ma- 
terial: fireproof, economical in construc- 
tion and upkeep, sound absorbing, and self 
insulating to keep interiors cool in sum- 
mer, warm in winter. 

Versatile SPLIT/STONE is available in 
several sizes of veneer, structural, and 
reinforced grouted masonry units. | 


NORTH ® HOLLYWOOD 8 BLOCK 


SPLIT/STONE in a subtie blending 
of Golden Amber, Sierra Brown and 
Sahara Tan units, above. Sahara Tan 
SPLIT/STONE in family room wall 

at right, provides handsome texture, 
sound absorption and self 

insulation. Far right, this load-bearing 
wall of Charcoal SPLIT/ STONE 
Creates contrast with other 

colors and textures. 
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PURE WHITE! 
At last, a pure 
white, rough-hewn 
stone for your 
most elegant 
applications. 


SPLIT/ STONE is New—its possibilities for exterior and interior 
design are unlimited. And it is available now for imaginative use 
of architects, designers, and interior decorators. 


Veneer Units—perhaps the most useful and exciting 
form of SPLIT/STONE. They give the massive di- 
mension of true stone, with negligible weight and 
low cost. Keep SPLIT/STONE veneer in mind for 
new construction, remodeling, interior design and 
hundreds of special applications such as fireplaces, 
bars, window seats, dens, trophy‘rooms, game rooms 
and breakfast nooks. Produced in nine standard 
colors (see back cover) and available in any color 
on special order. f 


Structural Units—hollow-core, load-bearing block 
that has the massive, permanent appearance of 
weathered stone at a fraction of what you would guess 
it costs. The hollow-core blocks are produced in stan- 
dard Sahara Tan, Desert Tan, Sierra Brown, Charcoal 


and are available in any color upon special order. 


Reinforced Grouted Masonry Units—available split 
one or two sides and usable in running, stack or 
soldier bond without penalty in design. Gives you a 
wall that can be laid “both sides at one time” —and 
this saves you money. The extremely wide “grout 
chamber” permits easy horizontal or vertical elec- 
trical runs and plumbing installations, facilitates 
steel placement, insures continuous, solid grouting 
and eliminates the need of waterproofing paint. 


Fence Block—walls with the ageless look of costly 
stone. These 4”x8”x16” units are specially designed 
for the job. Available in Desert Tan, Sahara Tan, 
Sierra Brown or Charcoal. 
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HOLLOW-CORE, LOAD BEARING SOLID VENEER UNITS REINFORCED GROUTED MASONRY UNITS 
on Order 


STRUCTURAL UNITS A ASTM (14552 
hvalable in Sonora Desert Ti rade special order. 
‘an, or on % 
Sierra Brown, and Charcoal,” sd 
or any color on special order. 


ine Sel aero SS 


8x4x8 
Textured one of both sides 78 —Fqe 


4x4x16 
Textured one side only 


pest sO ic 
retieitowy LI > 
* 


- 16" x 6" x 16° 
Texture on any or ail of the 
three exposed surtaces 


i we have an exciting array 
ad to offer, from white limestone 
to black marble chips. 
428216 ’ 
laweet ' SPLIT/STONE is 
sees we available only from 


VENEER UNITS AVAILABLE IN THE NINE STANDARD COLORS BELOW.... 
ALL SPLIT /STONE UNITS AVAILABLE IN ANY COLOR ON SPECIAL ORDER 


NORTH RHOLLYWOOD BLOCK 


DIVISION OF KAISER STEEL CORPORATION 


12323 SHERMAN WAY, NORTH HOLLYWOOD, CALIFORNIA » POplar 5-5274 or TRiangle 70488 
8242 <p 107 
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Combination column—A column in which a structural steel member, designed 
to carry the principal part of the load, is wrapped with wire and encased in con- 
crete of such quality that some additional load may be allowed thereon. 

Composite column—A column in which a steel or cast-iron structural member 
is completely encased in concrete containing spiral and longitudinal reinforcement. 

Concrete—A mixture of portland cement, fine aggregate, coarse aggregate, and 
water. 

Deformed bar—A reinforcing bar conforming to “Specifications for Mini- 
mum Requirements for the Deformations of Deformed Steel Bars for Concrete 
Reinforcement” (ASTM A 305). Wire mesh with welded intersections not far- 
ther apart than 6 in. in the direction of the principal reinforcement and with 
cross wires not smaller than No. 10 AS&W gage may be rated as a deformed 
bar. 

Effective area of concrete—The area of a section which lies between the 
centroid of | the tensile reinforcement and the compression face of the flexural 
member. 

Effective area of reinjorcement—The area obtained by multiplying the right 
cross-sectional area of the reinforcement by the cosine of the angle between its 
direction and the direction for which the effectiveness is to be determined. 

Panel length—The distance along a panel side from center to center of columns 
of a flat slab. 

Pedestal—An upright compression member whose height does not exceed three 
times its leas: lateral dimension. 

Plain bar—Reinforcement which does not conform to the definition of deformed 
bar shall be classed as a plain bar. 

Plain concrete—Concrete without reinforcement, or reinforced only for shrink- 
age or temperature changes. 

Precast concrete—A plain or reinforced concrete building element cast in other 
than its final position in the structure. 

Prestressed concrete—Conerete in which there have been introduced in- 
ternal stresses of such magnitude and distribution that the stresses resulting 
from service loads are counteracted to a desired degree. In reinforced con- 
crete the prestress is commonly introduced by tensioning the reinforcement. 

Reinforced concrete—Concrete in which reinforcement other than that pro- 
vided for shrinkage or temperature changes is embedded in such a manner that 
the two materials act together in resisting forces. 

Surface water—The water carried by the aggregate except that held by ‘absorp- 
tion within the aggregate particles themselves. 
105—ASTM specifications cited in this code* 

The specifications of the American Society for Testing Materials referred to 
in this code are listed below with their serial designation including the year 

“The ASTM specifications listed were the latest editions at the time this code was prepared. 


Since these specifications are frequently revised, generally in minor details only. the user of 
this code should check directly with the ASTM if it is desired to refer to the latest editions. 
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than 150 psi above atmospheric pressure. The pressure test shall be held for — 
4 hr with no drop in pressure except that which may be caused by air 
temperature. 
(4) Pipes carrying liquid, gas, or vapor which is explosive or injurious to | 
health shall again be tested as specified in paragraph (3) after the concrete | 
has hardened. 
(5) No liquid, gas or vapor, except water not exceeding 90 F nor 20 psi 
pressure, is to be placed in the pipes until the concrete has thoroughly set. 
(6) In solid slabs the piping shall be placed between the top and bottom | 
reinforcement. 
(7) The concrete covering of the pipes shall be not less than 1 in. 
(8) Reinforcement with an area equal to at least 0.2 percent of the area | 
of the concrete section shall be provided normal to the piping. 
(9) The piping and fittings shall be assembled by welding, brazing, | 
solder-sweating, or other equally satisfactory method. Screw connections | 
shall be prohibited. The piping shall be so fabricated and installed that it will 
not require any cutting, bending, or displacement of the reinforcement from | 
its proper location. 
(10) No liquid, gas, or vapor which may be injurious or detrimental | 
to the pipes shall be placed in them. 
(11) Drain pipes and other piping designed for pressures of not more — 
than 1 psi above atmospheric pressure need not be tested as required in | 
paragraph (3) above. 


504—Cleaning and bending reinforcement 


(a) Metal reinforcement, at the time concrete is placed, shall be free from 
loose rust scale or other coatings that will destroy or reduce the bond. Bends | 
for stirrups and ties shall be made around a pin having a diameter not less than | 
two times the minimum thickness of the bar. Hooks shall conform to the re- | 
quirements of Section 906. Bends for other bars shall be made around a pin hav- | 
ing a diameter not less than six times the minimum thickness of the bar, except 
that for bars larger than 1 in., the pin shall be not less than eight times the | 
minimum thickness of the bar. All bars shall be bent cold. 


505—Placing reinforcement 


(@) Metal reinforcement shall be accurately placed and adequately secured | 
in position by concrete or metal chairs or spacers. The clear distance between | 
parallel bars, except in columns, shall be not less than the nominal diameter of 
the bars, 114 times the maximum size of the coarse aggregate, nor 1 in. Where | 
reinforcement in beams or girders is placed in two or more layers, the clear dis- | 
tance between lavers shall not be less than 1 in., and the bars in the upper layers | 
shall be placed directly above those in the bottom layer. 

(6) When wire or other reinforcement, not exceeding 1/4 in. in diameter | 
is used as reinforcement for slabs not exceeding 10 ft in span, the reinforcement | 


Plaintiffs’ Exhibit 17. 
In the United States District Court 
for the District of Columbia 


SHELDON L. POLLACK 
and MAX E. ADAMS, 
Plaintiffs, 
-vs- 
DAVID L. LADD, COMMISSIONER 
OF PATENTS, 


Civil Action 
No. 503-63 


DEPOSITION of Thomas N. Jamieson, called as 
a witness on behalf of the plaintiffs, taken on Wednes- 
day, the 14th day of August, 1963, commencing at 


the hour of 10:00 o'clock a.m., at 612 South Flower 
Street, Los Angeles, California, pursuant to Notice on 
file, before Harry L. Tryer, a Notary Public in and 
for the County of Los Angeles, State of California. 

Appearances: For the Plaintiffs: Kendrick & 
Stolzy, By: Elwood S. Kendrick, Esq. and John J. Mc- 
Cormick, Esq. 

For the Defendant: Joseph Schimmel, Esq., Deputy 
Solicitor of the United States Patent Office. 


Also Present: Mr. Sheldon L. Pollack. 
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THOMAS N. JAMIESON, 
called as a witness on behalf of the plaintiffs, being 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. Kendrick: 

Q. Would you state your name for the record, 
please. A. Yes, Thomas N. Jamieson. 

Mr. Kendrick: Could we have a stipulation, Mr. 
Schimmel, that the Patent Office had due notice of 
this deposition? 

Mr. Schimmel: Yes. 

Q. By Mr. Kendrick: Where do you reside, Mr. 
Jamieson? 

A. 1311C North Central Avenue, Glendale 2, Cali- 
fornia. 

Q. Do you havea telephone there? 

A. 244-5818. 

Q. Mr. Jamieson, I hand you a brochure which— 

Can we use the same exhibits, Mr. Schimmel, that 
we used in the earlier deposition? 

Mr. Schimmel: I don’t see why not. 

Q. By Mr. Kendrick: I hand you a brochure 
which has been marked Plaintiffs’ Exhibit 4 in the 
deposition earlier taken in this action of Mr. Franklin 
and I will ask you, please, if you have ever seen this 
brochure before. A. Yes. [2] 

Q. Were you ever’ associated with the North Holly- 
wood Concrete Company? 

Mr. Pollack: Concrete Tile. 

A. North Hollywood Block, Division of Kaiser 
Steel. 
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(Testimony of Thomas N. Jamieson.) 

Q. By Mr. Kendrick: And were you associated 
with North Hollywood before it became a division of 
Kaiser Steel ? A. Iwas. 

Q. I will invite your attention, please, to the re- 
verse side of Plaintiffs’ Exhibit 4, which we have 
marked 4a and in particular to a concrete or block 
member identified as No. 1 and I will ask you, please, 
if you have ever seen blocks made as indicated in 1. 

A. Yes, I have. 

Q. Did the North Hollywood Concrete Block Com- 
pany sell such blocks, to your knowledge? 

A. Yes. 

Q. Could you tell us, please, what identification, if 
any, those blocks had in the building trade. What were 
they known as? 

A. They were known in the trade as Shel-Brik. 

Q. Shel-Brik. Can you tell me, please, how North 
Hollywood Concrete Block Company happened to make 
Shel-Briks? Were they brought to their attention by 
by any particular person, to your knowledge? 

A. Yes, Mr. Sheldon Pollack presented this type of 
unit for us to manufacture, asking us whether or not 
it could [3] be done. 

Q. Did you go ahead, then, and manufacture such 
a block? A. Yes, we did. 

Q. Did you present it to the building trade? 

A. We did. 

Q. To your knowledge were those blocks ever used 
in any buildings in California? 

A. A great number. 

Q. A great number. Could you tell us, please, some 
of the buildings that were built in California using 
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blocks of the kind shown in Plaintiffs’ Exhibit 4, on 
the reverse side thereof as No. 1, or employing bricks 
that you described as known as Shel-Brik. 

A. Yes, there were any number of buildings. A 
few that are outstanding would be the two Robinson 
stores, one of which is located in the San Fernando 
Valley and one over towards Covina. 

Q. Now, would you, because this record is going 
to be read by someone outside of the State of Cali- 
fornia—would you tell us, please, who the Robinson 
concern is. 

A. J. W. Robinson is a large retail store. 

Q. Department store? 

A. Chain store, department store, and all sorts of 
ready-to-wear items. 

Q. They are a prominent firm in Southern Califor- 
nia? [4] A. Yes, very. 

Q. You have testified that they used this type of 
construction in not only one but in two buildings? 

A. Two of their major stores. 

Q. Would you say again where those stores are 
located? 

A. One of them is located on Van Nuys Boulevard 
in Panorama City and the other one is located out on 
the east side of Los Angeles, towards the West Covina 
area and I am not familiar with the exact address. 

Q. Out there in that big shopping center ? 

A. Yes, sir. 

Q. Could you tell us, please, other concerns, to your 
knowledge, that have used Shel-Brik? 

A. Yes, the Bullock’s people, which is another store 
of the same type and a very large chain of stores here, 
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the Bullocks’ San Fernando Valley Fashion Square, the 
main building, Bullock’s itself, is built of Shel-Brik, as 
well as about 12 satellite or companion stores which 
house Desmond’s and others. And on one corner of 
the property is a chain of markets also built of Shel- 
Brik which is known as the Westward Ho market 
chain. There have been several Westward Ho markets 
in various parts of Southern California erected of this 
same type of unit as described. 

Q. In Plaintiffs’ Exhibit 4? 

A. Plaintiffs’ Exhibit 4, No. 1. [5] 

Q. The Bullock’s organization very prominent? It 
is a fact, is it not, that Bullock’s stores are probably 
the most prominent stores in California, in Southern 
California— A. Yes. 

Q. —or one of the most? 

A. Yes, they are very outstanding and also control 
the stores in their squares. In other words, the build 
these huge plant sites surrounded by a large parking 
area, then they lease out satellite stores and all of the 
same design and all of like units. Now there are others, 
too, if— 

Could you tell us other concerns. 
Well, there’s the library for the City of Ana- 


That is a public library? 
Yes, public library. 
Is that in Los Angeles County? 
Orange County. 
In Orange County, California ? 
. There is the Orange County — the City of 
Orange Civic Center. 
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Q.. That is built of Shel-Brik? 

A. . Yes. There is the school in Simi Valley known 
as the Somis School. There is also a school, and I 
can remember the architects’ name was Balch, [H.T.] 
Bryan & Hutchason, and I believe it was the Clare- 
mont High School. There have been several medical 
buildings built out of it, both [6] multi-story as well as 
single-story ones. There was a very large one on 
Olympic Boulevard near the City of Santa Monica with 
System Development or System-SDC [H.T.] Building, 
known as in the trade, a very large Shel-Brik job which 
was erected there. 


Q. System Development, is that the Rand Corpora- 
tion? 

A. I don’t know, be Rand or not, but it was known 
to my firm as the SDC [H.T.] Building. Rather 


large structure. 

Q. You say “large.” How many square feet would 
you estimate? 

Mr. Pollack: Quarter of a million. 

Q. By Mr. Kendrick: A couple of hundred thous- 
and? 

A. At least. It was over a quarter of a million 
square feet. There were several thousand Shel-Brik 
used in that particular job. Mention it only because a 
different type from the chain stores. The Shel-Brik 
has had acceptance by people in various types of build- 
ings. In other words, its not been kept to one type of 
building only. 

Q. You mentioned public buildings— 

A. Yes. 


—189— 


(Testimony of Thomas N. Jamieson.) 

Q. —schools— 

A. Yes. 

Q. —department stores, industrial buildings. 

A. Precisely. 

Are there other firms that come to your mind? 
Dos any of the electronic, nationally known electronic 
firms [7] use— 

A. Lear. Is it Lear Instrument or one of the divi- 
sions of Lear or Lear Division of something else? Any- 
way, has a Shel-Brik building. Hughes Aircraft. 

Q. Lear Siegler in Santa Monica? 

A. Yes, that’s the one. 

Q. I will invite your attention to—you mentioned 
the Robinson department stores. We will ask that this 
be marked as Plaintiffs’ Exhibit 10 and I will ask you, 
please, if this is one of the Robinson stores to which 
you have referred as having been built of Shel-Brik. 

A. Yes, it is. 

Q. And I will invite your attention to two photo- 
graphs which we will mark 11 and 11A and are these 
photographs of the Lear Building or now owned by 
Lear Siegler to which you have referred? 

A. Yes, they are. 

Q. Then do you know of a chain of discount stores 
known as Fed Mart? A. Yes. 

Q. To your knowledge have any Fed Mart stores 
been built of Shel-Brik? 

A. Yes, but I am not familiar with the exact loca- 
tion of that particular store. 

Q. Well, we won't use this, then. 

Do you know of a firm known as North American [8] 
Aviation? A. Yes. 
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Q. And Autonetics Division thereof? 

A. Yes. 

Q. Do you know whether they ever built any build- 
ing of Shel-Brik? 

A. Yes, they have. 

Q. I invite your attention to a photograph which is 
marked Plaintiffs’ Exhibit 12 and ask you if that is a 
building built with Shel-Brik. 

A. Yes, it is. 

(The photographs heretofore referred to were marked 
by the Notary Public as Plaintiffs’ Exhibits 10, 11, 
11A and 12, respectively, for identification, and the 
same are annexed hereto.) 

Q. By Mr. Kendrick: Offhand do you know of 
any other firms other than you have mentioned that 
have built buildings of Shel-Brik? 

A. Well, Peterson Manufacturing Company who 
manufactures Folda Rola strollers for babies in the 
Grand Central Industrial Tract in the City of Glendale. 

Q. Now, have you ever personally witnessed a 
building being constructed with Shel-Brik so you can 
describe the methods of construction? 

A. Yes, I have many times. 

Q. For the record would you please select an ex- 
ample [9] and tell-how the building was constructed? 

A. Well, building the buildings that I observed, dur- 
ing the time I was associated with this product, were 
erected using Shel-Brik with the steel placement in the 
normal manner in the center of the wall. The two 
outside face shells of the Shel-Brik unit were laid in 
parallel since they fastened together by two metal ties. 
And these were put up in either a running bond, which 
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it is known to the trade, where the vertical joint breaks 
the block or brick below it, or in stack bond, where 
one unit, Shel-Brik unit was placed directly on top of 
another, or where they were stood on what they call a 
soldier bond and turned up on end, so that the units 
were standing up in a series of this type (illustrating). 
The reason that they can be used various ways like this 
is because this product has an advantage in having no 
intersecting webs, that it does not interfere with the 
full grouting of the wall. After the Shel-Brik have 
been erected they are used to hold the concrete in place 
as it is poured there and get a full, completely grouted 
wall, all becomes one homogenous mass. After poured, 
the entire wall becomes one section. They are laid by 
masons in the normal accepted manner for laying any 
type of unit with a trowel and mortar and bread and 
buttered on the end in the normal manner. 

Q. Then grouted thereafter? 

A. Then grouted solid, either by pouring or by [10] 
pumping the grout at whatever height is required by 
the structural engineers and steel placement as required. 

Q. Now, inviting your attention to blocks of the 
kind shown on Plaintiffs’ Exhibit 4, in No. 1, could 
you tell us, please—just give us some prices, if you 
know, which those blocks were sold—or how much a 
hundred or how much apiece they sold in various sizes, 
if you can recall. 

A. Yes. The 8 x 6x 16 Shel-Brik in a plain unit 
sold, as I recall, at about 37 to 42 cents per unit. 

Q. Inviting your attention to Plaintiffs’ Exhibit 4, 
on the reverse side thereof and to blocks of the find 
shown in A, B, C, D and E, are any of those hollow 
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block members—did you ever sell any of the block mem- 
bers of the kind shown as A, B, C, D and E when you 
were at North Hollywood? 

A. Very many, yes. 

Q. Did they sell a comparable size block to the Shel- 
Brik block that you have just referred to that sold 
for in the neighborhood of 37 to 42 cents? 

A. Yes, but the 8 x 8 x 16, which is the closest 
one, would be D on this. 

Q. “On this”? 

A. D on Exhibit 4 the closest size to it and those 
sell in the market at between 23 to 26 cents. 

Q. In other words, the Shel-Brik sold for approxi- 
mately 50 per cent more than a comparably sized hol- 
low brick [11] of a kind shown in D? 

A. Yes. 


Mr. Kendrick: I have no further questions, Mr. 
Schimmel. 

Mr. Schimmel: I have very few, but I do want to 
ask Mr. Jamieson this: 


Cross-Examination 

By Mr. Schimmel : 

Q. You spoke in terms of a plain unit of Shel- 
Brik. How many different types of units were there? 

A. Well, “plain” I was referring to them as being 
without color or—in other words, they are available on 
special order in a variety of colors and things of that 
nature. “Plain” to me means just standard gray, with 
no— 


—193— 


(Testimony of Thomas N. Jamieson.) 

Q. Well, can you characterize the surface of those 
units in any way? What were they made of, for ex- 
ample? 

A. Normally made of lightweight concrete aggre- 
gates and Portland cement. 

Were any of them made of clay brick, that you know 
of— 

No, sir. 
—that you handled? 
Nor, sir. 


Q. You handled principally the concrete aggregate 


type? [12] 
A. Only. 
Q. Were the decorated type decorated all over or 
just on the exterior surface? 
A. They would be on the exterior surfaces only. 


Q. As far as the decorations were concerned, was 
it a color throughout the block or brick? 

A. The color would be integral. 

Q. Integral. The color would permeate, then, into 
the face surface? 

A. The entire face surface. 

Q. It wasn’t painted, then, in order to give it color? 

A. No, sir. 

Q. The buildings that you testified to, were they 
chiefly single-story or multi-story buildings? 

A. Chiefly multi-story buildings. 

Q. Would you give us an idea how many stories? 

A. Robinson’s I believe is four stories, Bullock’s is 
four stories, Peterson Manufacturing is two, Orange 
Civil Center is two, I am not sure of the Anaheim Li- 
brary, whether it is two or one. Most of them are two 
or more, most of them. 
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Q. Twoor more. Some were single stories? 

A. Yes, there would be a few singles. 

Q. Now, in the construction of those buildings 
that you observed, when was the grout poured? [13] 

* * * ££ * 

Q. In your experience and knowledge of the Shel- 
Briks as they were manufactured was—strike that a 
minute. 

The manufactured Shel-Brik, was that used as it 
came out of the manufacturing plant or was any treat- 
ment given to it prior to use in building construction? 

A. No, it was used as manufactured. 

Mr. Schimmel: As manufactured. 

I believe that is all I have. 

Mr. Kendrick: We have no further questions. 

Mr. Jamieson, when this deposition is typed up you 
will have an opportunity to read it and make any cor- 
rections to make sure that everything is accurate and 
then you will sign it before Mr. Tryer as a Notary. 

Mr. Schimmel: Except warn him as to basic changes 
in his testimony. 

Mr. Kendrick: If there are any changes, of course, 
this could cause us all to have to come back again, so 
don’t make any changes lightly, but we do want the 
record to be correct. 

(Discussion off the record.) 

Mr. Kendrick: Mr. Jamieson, we would like to ask 
you another question. 

Redirect Examination 
By Mr. Kendrick: 

Q. Would you give us the full title of the company 

[16] for whom you worked. 
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A. The company which I worked for that intro- 
duced Shel-Brik to the market was known as North 
Hollywood Concrete Tile Company. 

What was their address? 

A. 12323 Sherman Way, North Hollywood, Cali- 
fornia. 

Q. Was the Shel-Brik division of that company 
taken over later by another concern? 

A. Not the Shel-Brik division as such. I was gen- 
eral sales manager of that company and retained that 
same job, as general sales manager, when the company 
was subsequently sold to Kaiser Steel and became the 
North Hollywood Block Division of the Kaiser Steel 
Corporation at the same address. 

Q. You were. When did you leave Kaiser? 

A. I terminated employment with Kaiser on May 
1st of 1962. 

Q. So would you relate, then, the approximate pe- 
riod in which these buildings were built to which you 
have referred. 

A. These buildings were built from 1959 to 1962. 

Mr. Kendrick: Thank you. 

Mr. Schimmel: I have nothing further. 

s/ Thomas N. Jamieson 

[Seal] 

Subscribed and sworn to before me this 3rd day of 
Sept, 1963. 

/s/ Harry L. Tryer 

Notary Public in and for the County of Los Angeles, 

State of California. [17] 
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Pleare amend the above-ident-fied application 


as follows: 


Zt THE SPECIFICATION: 

, Thange the title of the invention to read: 
"REINFORCED GROUTED MASOVRY 
KALL AND METHOD OF ERECTI20 
Tz SANE”. 


- Pace 1, line 1, dolete ‘a method of crecting a”: 
line 2. replace *petnforced grouted 
masonsy wall” with --the 


construction art--, 
_ line 3, et the beginning 0: the line, 
insert --brick walls and--. 


Page 2, after line 3, insert the following ss 

separete paragrephs: 

--The invention overcomes the above-described 
ané other disadvantages of the price art by providing 
two parallel vertical brick walle, each including @ brick 
from a building unit including a pair of parallel bricks 
having means extending between them rigidly fixed to each 
of then to hold them ‘n spaced pareallcl positions; two 
intersecting sets of elongated reinforcement members 
positioned adjacent each other ‘n a substantially vorticel 
plane providing a latticework, each of the nembere in one 
set being approximately parallel to each other, each of 
the members in the other set aleo veing approximately 
parallel to each other tut d: posed st a predeteruined 
angie relative to the raeabers of the one set so as to j 
peovide interstices in the latticework approximately in 
the shape of parellelosrams: and moans connecting the 
latticework members together at their intersection points 
spaced substantial distances from the tops and ends of 
the walls. one of the bricks of each pair in each building 
unit being sufficiently aaall in size to ve moved through 
the latticework interstices, whereby connections between 
the latticework members may be made eaeily, quickly and 
securely at latticework acaber intcreections spaced dud- 
etantial @istances fron the tops end ends of the wils 
vy easy accees thereto provided by aaking the latticework 
nenbder connections at a tive prior to that when the trick 
walls are erected by inserting one triek of each pair in 
each of the building units through one of the interstices 
of the latticework.-- 


o-The above-described and other disséventages 
' @f the price art aleo may be overcome by practicing the 
method of the present invention incluting the stepe of 
mounting two intereect:ng sets of elongated reinferee- 
ment members adjacent each other in a substantially 
vertical plane to fore a latticework, each of the mam- 
pers in one set being approximately parellel to cech . 
other, each of the members in the other set also being 
approximately parallel to each other but disposed at & 
predetermined angle relutive to the meabere of the ons 
eet 80 a8 to form interstices in the letticework approxi- 
mately in the shape of parellelograns; connecting the 
menbere together at their intersections; and moving ons 
wrick & each of a pair of bricks in @ building unit 
through one of the interstices, eaid building unit 
tneloding @ pair of bricks and heving means extending 
’ petween them and fixed to each of them to hold them in 
spacea parellel positions; and laying the building units 
on top of one another in positions euch that one brick. 
of each of the pairs therecf lies in a wall on ome side 
of the latticework covering the latticework sember con- 
nections and such that the other brick of each of the 
paire lies in a wall on the other side of the lattice- 
work covering the latticework member connections, wherety 
connections between the lattioewort asmbere may be made 
easily. quickly and securely by the easy access thereto 
provited by taking the connections at « time prior to 
ehat when the ortek walls ere ereeted.-- 


Dec. 27, 1932. P. BETZLER 
WALL CONSTRUCTION 
Filed Oct. 20. 1931 


F16.6 


Teal beter 


Dec. 27, 1932. P. BETZLER 
WALL CONSTRUCTION 
Filed Oct. 20. 1951 


LE EEGEEEEEBIEEEEBEEE: 
LYLE 


ee 
SS 
> 


WHA 
Z 


LOM LE 


AY, 


Ngo GS, 
LGELTELA: 


INVENTOR 


<ul Beteler 


Patented Dec. 27, 1932 


UNITED STATES 


PATENT OFFICE 


PAUL BETZLER, OF JACKSON HEIGHTS, NEW YORE 
WALL CONSTRUCTION 
Application filed October 20, 1931. Serial Mo. 569,369. 


This invention relates to building con- 
struction and more particularly refers to im- 
provements in the construction of hollow or 
solid walls. 7 

5 Primarily, my invention relates to an im- 
proved tile or slab adapted to interlock longi- 
tudinally with similar tiles or slabs, so as to 
alg ie tei ger gig oa of o side of a 
wall, com of a plurahty of su = 

such sections, Fhe invention Ako #4; 
lates to a locking element adapted to inter- 
lock with and bind to each other two oppo- 
site sides of the same wall, so as to form a 
hollow wall in which all the tiles or slabs 
15 will be interlocked, said wall being adapted 

to be rapidly erected or taken apart. 

The main object of the invention is to pro- 
vide a novel and improved construction of 
wall, com of interlocking units adapted 

2 to be rapidly put together, said wall bein 
adapted to be left hollow or to be made soli 
by pouring concrete or similar material be- 
tween the sides thereof. 

Another object of the invention is to pro- 
vide a tile or slab of a novel and improved 
construction, adapted to interlock with simi- 
lar tiles or slabs, so as to form a mould, 
within which concrete may be poured, for 
the erection of a wall, said units becoming 
2 permanent part of said wall. 

A further object is to provide a tile or 
slab of a novel and improved construction, 
said slab being in the nature of a relatively 
33 thin, flat building unit adapted to be easily 

handled and rapidly placed in position, 
where it will interlock with other similar 
units, both in a transversal and a longitudi- 
nal sense, said unit permitting of greatly 
simplifying and crepening | construc- 
tion of concrete walls and also being adapt- 
ed for use in the construction of partition 
walls, of an easily removable nature. 

Other objects and advantages of the pres- 
ent invention will more fully appear as the 
description proceeds and will be set forth 
and claimed in the appended claims. 

My invention is illustrated by way of ex- 
ample in the accompanying drawings, in 
which: 


10 


side of the slab or tile, forming one of the 
main features of my invention; 
Fig. 2 is a plan view thereof; 
Fig. 3 is an end view of the same; | 
Fig. 4 is an end view of the same at the 55 
oppo me cand; yaa a" 
. 5 is a view in perspective of a trans- 
sareal Inekine senaents 
‘suis Hemlag pat of oe ae te 
or of opposite si ry 
will; ahd o traturercas 3 es t in- 


elemen: 
terlocking therewith and binding said tiles 
craishe ts each other: 
Fig. 7 is a cross sectional view of my im- 
pecred tile or slab, through line 7—7 of & 
1; 


ig. 8 is a plan view of a horizontal sec- 
tion of a hollow wall built in accordance 
— my invention ; a a 

ig. 9 is a similar view illustrating another 
horizontal section adjacent thereto; _ 

Fig. 10 lt mp view in elevation 
of the exter‘or of a wall built in accordance 
with my invention; 

Fig. 11 is a fragmentary vertical section ™ 
of — wall; 3) be 

ig. 12 is a fragmentary vertical section 
@ similar wall, erected upon a foundation 
wall cons‘sting of a solid block of concrete; 

Fig. 18 isa tary view in perspec- 
tive of a partition wall embodying my 
oe iat fragmen vertical sect 

ig. 14 is a : 
illustrat‘ng a possible moalbcats Son of the 
construction of the units forming one of the 
features of my invention; 

Fig. 15 is a front elevation 
< ay adjoining units in the same hoes 

inal section, illustrating another possi 
modification ; and % 

Fig. 16 is a horizontal section of the same 
through line 16—16 

A wall constructed 


invention comprises 


6 Fig. 1 is a view in elevation of the inner one another, the units 


element being positioned and connected to 
the units composing the other wall elements 
by sapareey insertable.tie members extend- 
i {ween, sad tie members prefer- 
5 ably also forming an interlocking connec- 
tion between the adjoining edyes of units 
belonging to adjoining horizontal sections, 
so as to form a'single wall structure in which 
each unitary element directly or indirectly 
10 interlocks with all the others. 

My invention results in a wall structure 
which can be erected very rapidly and in 
which all the elementary units composing the 
same are securely interlocked with the others, 

15 and restrained against displacement in all 
directions the moment they are placed in 
position, so that there is no chance for any 
one unit to become displaced or for the reg- 


ularity of the wall surface to be affected as gitudinal 


20 the work proceeds. 

One of the advantages of the method of 
wall construction 2dvocated is not only that 
hollow walls can be rapidly and economical- 
ly erected, but also that a hollow wall struc- 

Oa ah te tie potngat ome 

pre ‘or the pouring of con- 

crete, when concrete walls are built, said hol- 

low wall structure becoming an integral part 

of the completed wall. This procedure re- 

20 sults in practice in a considerable saving in 

material and labor, because moulds made out 

of lumber require a large amount of carpen- 

ter’s work, and entail the use of large quan- 

tities of lumber, which can rarely be reused 

35 for a similar | and can only be sold 
as second-' - 

In Figs. 1 to 7, I illustrate the elementary 
units employed in the construction of a wail 
in acco! with my invention. 

© = Referring to Figs. 1, 2, 3, 4 and 7, 20 desig- 
nates a tile or'slab, which is preferably made 
of cementitious material, «uch as concrete, in 
precast form, said tile or slab being square 
‘ in shape, and being prefer- 
By 8 wales 2 a core of 

own at 21 in Fig. 7. 

The ted is substantial- 

ly flat and relatively light and thin, so that 

vm —_ betes handle:l. én porn be 

such as to it of its being rapidly 

and scopoenieally orodicnd by the use of 
simple moulds. 

In Fi 1 the tile or slab is shown in elec- 


groove 


tudinal row or section. 
6s The upper and the lower edge are each 
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formed with an inwardly directed recess, 
such as 28, opening at one end upon the in- 
ner surface 29 of the tile, as shown at 30, 
31. Said recesses are preferably identical 
to each other, and have a uniform section in 
the vertical sense, while in the transversal 
sense they have a dovetailed or equivalent 
outline, so as to form the female member of 
a male and female dovetail joint. 

Furthermore, the upper and the lower edge 
are cach provided at each end with an in- 
air extending notch, such as shown at 

, 85—36, the depth of which corre- 
sponds to the depth of recesses 28 and the 
horizontal outline of which corresponds to 
one-half the horizontal outline of said _re- 
cesses 28. By virtue of this construction, 
when two tiles are set edge to edge in a lon- 
itudinal direction, the notches 32—36 of one 
tile will form with the notches 33—35 of the 
adjoining tile inwardly extending recesses in 
every way similar to recesses 28 formed cen- 
trally of each tile. 

A wall constructed in accordance with my 
invention comprises two transversely spaced 
wall elements, each consisting of # single 
thickness of tiles, the tiles being arranged 
with their inner surfaces 29 facing cach other 
and the outer surface 36 of the tiles forming 
the outer surfaces of the wall. 

The wall elements are built at a predeter- 
mined distance from each other and are 
maintained at xaid distance by tie members, 
such as shown at 37, the ends of which 38, 39 
are adapted to be inserted within and to in- 
terlock with recesses 28. 

When the recesses have a dovetailed out- 
line, as shown, the ends 38, 89 of the tie mem- 
bers have a corresponding dovetailed outline, 
o that the same form the male tenons of the 
male and female joint, previously mentioned. 
The height of the tie members is substantially 
equivalent to twice the depth of recesses 28, 
so that besides acting as positioning and con- 
istiehe g members between the transversely 
xpaced units of the two wall elements, said 
t.e members alxo cause the tiles or units form- 
ing a longitudinal section of one of wall 
elements to interlock in a longitudinal and 
a vertical senxe with the tiles or units com- 
posing an adjoining longitudinal section. 

In order to render the interlocking action 
in a longitudinal sense positive and effective 
the tiles or units composing a itudinal 
section are arranged in a staggered relation 
with respect to the tiles or units composing an 
adjo‘ning longitudinal section, as Fig. 10 
clearly shows. 

It will be observed that while a dovetail 


26 joint is used between the tie members and the 


tiles, the joint between longitudinally ad- 
jo 


erected, two parallel longi- 
tudinal sections are first built at the proper 190 


65 ably having their lower end 49 em 
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distance from each other and as the building 
of said longitudinal sections Pe poor tie 
members are inserted through the top recesses 
28 and through the similar recesses formed 
by notches 32—33 of adjoining tiles. In 
paring said base gamers pemey the 
tiles are set in position to edge by in- 
serting the tongue of ps: tile within the 
groove of the adjoining tile by a movement in 
a horizontal direction. When the next longi- 
tudinal section of the wall is built, each suc- 
ceeding tile is inserted in position with re- 
spect to the adjoining tile by a horizontal 
movement while the fuer oe, of the tile 
which is being inserted is vertically spaced 
from the upper edge of the underlying sec- 
tion a distance sufficient to clear the portion 
of the tie members projecting above the upper 
edge of the longitudinal section previously 
built. Each new tile thus inserted is then 
lowered in position to interlock with the up- 
per portion of the tie members. 

In Figs. 8 to 10 I illustrate a wall built 
in accordance with my invention, Fig. 8 re 
resenting in plan a longitudinal section of the 
wall, while Fig. 9 represents in plan an ad- 
joining section, and Fig. 10 represents the 
exterior surface of the wall. 

Referring to Figs. 8, 9, it will be seen that 
the wall is composed of two transversely 


spaced wall elements 40, 41, each ye Angee of 


a plurality of tiles placed edge to , said 
wall elements being interconnected by tie 
members 37. It will be observed that in Fig. 
8, the corner of the wall is formed by an outer 
corner unit 42 and an inner corner unit 43, 
which are L-shaped, and which have the 
shorter leg half as long as the inner leg. In 
Fig. 9 it will be observed that the next lon- 
gitudinal section of the wall is built with the 
corner units 42’, 43’, disposed in a reverse re- 
lation with respect to the corner units 42, 43, 
of the underlying section of the wall. 

Accordingly, outer corner unit 42’ has its 
shorter leg placed upon the longer leg of un- 
derlying unit 42, whie longer corner unit 48’ 
has its shorter leg placed upon the longer leg 
of underlying unit 43. This causes the re- 
maining units composing said two shir 
longitudinal sections to remain in st 
relation with one another, as shown in Fig. 
10, where 44 designates the tiles or units com- 
posing the base longitudinal section, 45 des- 
ignates the tiles or units in relation thereto 
composing the next longitudinal section and 
46 designates the tiles or units composing the 
third longitudinal section, said ti'es or units 
46, being in a staggered relation with res; 
to tiles or units 45, and being in vertical 
alignment with tiles or units 44. 

Tho tie members are preferably provided 
with a vertical opening 47, through which 
are inserted vertically extending bars, such 
as shown at 48, in Fig. 11, said bars — 

in 


the foundation 
the top of the 
said bars isti 


Bars 48 can thus be used as vertical 
tie members binding together the elements of 
and reinforcing the entire section in a vertical 
sense. 

If desired, concrete may be poured between 

the two wall elements so as to form a solid 
wall, but as a rule the portion of the wall 
which is above the ground is left hollow for 
ventilating, heat insulating and sound dead- 
ening purposes. 
On the other hand, the foundation wall 50 
is formed solid by pouring its two 
side elements concrete or other suitable 
cementitious material 51. In Fig. 11 is 
shown how the foundation wall itself may be 
built by pouring concrete bet ween two trans- 
versely spaced wall elements, each consisting 
of tile units such as described. 

It ix, however, possible to form the founda- 
tion wall as a monolithic block in the usual 
manner, as shown at 52, in Fig.12. In either 
case the foundation wall is formed with two 
longitudinal runways 53, 54, adapted to re- 
ccive the lower edge of the tiles or units, com- 
posing the base longitudinal section of the 
wall, said runways being spaced a distance 
corresponding to the distance to be main- 
tained between the two wall elements. 

The tiles and tie members described can 
also be used for the rapid erection of rea- 
tively inexpensive partition walls, as shown 
in Fig. 18. When used for this purpose. a 
channeled base element 55, preferably made 
of sheet iron, is laid on the floor 56 as a foun- 
dation for the wall, said channeled element 
being formed with two parallel longitudinal 
grooves 57, 58, spaced a distance correspond- 
ing to the distance intervening between the 
two wall elements 59,60. The wall elements 
are then simultaneously erected in the man- 
ner previously described. 

As a rule, when light partition wal's are 
erected the use of the vertical reinforcing 
bars 48 can be omitted. A partition wall 
constructed in accordance with my invention 
hax the advantage of being relatively inex- 
pensive, light and sound-proof, and hax 
the very material advantage of being) readily 
adapted to be dismantled without injury to 


pect the units composing it, so that the same units 


cun be used over and over again. 
Although in practice it is sufficient to form 
the tile units with substantially flat top and 
bottom edges, it is within the scope of my 
invention to provide the same with male and 
female elements of 2 to: and groove joint 
similar to those provided along the vertical 


4 


thereof.| This possibility is illustrated 
in Fig. 14, where 61 designates a tile of a 
longitudinal section of a wall and 62 dexig- 
nates a tile of an adjoining longitudinal sec- 
tion superimposed thereto, the upper edge of 
tile 61 Tene provided with a groove 63 and 
the longer edge of tile 62 being provided with 
a tongue 64, insertable within said groove. 
In = similar manner, while in practice it 
is more convenient to place the tie members 
upon and between upper and lower 
edges, respectively, of units composing ad- 
joining longitudinal sections, it is possible 
to provide the side edges of the tiles with 
5 notches, such as shown at 65, 66, in Figs. 15, 
16. said notches forming dovetailed recesses 
being adapted to receive and retain the ends 
of tie members, such as previously descsibed. 
Such an arrangement, however. wou! not 
provide for a vertical bond between umts 


composing adjoining longitudinal sections, 
and also would fail to provide a retaining 
bond between adjoining units in a longitudi- 
arrangement previously shown 
| is, therefore, much to be pre- 


nal sense; the 
and 


ferred. 

The outer <urface of the tiles formin;, the 
inner wall element is preferably provided 
with a furring strip, toch es shown at 67 
in Fig. 9, the same affording means for se- 

i lathing for plastering, as 
shown at 68 in the same figure. — f 

The nature of the building units described 
is such that they readily lend themselves 
to the erection of varioux types of walls, 
which may vary in their details from those 
shown a: covemvet pact necessarily on 
stituting a departure from the inventive . 

The drawings, therefore, should be con- 
sidered as being intended for illustrative pur- 


irly, into the 
claims. 


4 of the appen 

r claim: 

1. A wall construction composed of two 
transversely 1 wall elements, each con- 
sisting of a p ity of superimposed hori- 

£2 zontal sections, section comprising 2 
longitudinal series of substantially flat tiles 
placed edge to edge, said tilex having top 
and bottom edge recesses extending from the 
inner towards the outer surface thereof, and 

c3 having notches at each end of their top and 
bottom edges forming similar recesses with 
ding notches of adjvining tiles 

therewith in the same 

i , and tie members 

C) separately insertable within said recesses, ex- 
tending between said wall elements, acting 
ax transversal positioning and binding mem- 
bers connecting said wall elements to each 
other to form a single structure, said tie 

C3 members interlocking with the recesses 


of placed edge 
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both adjoining edges of tiles in adjoining 
superimposed longeredinal sections, and re- 
straining said wall elements against both in- 
ward and outward displacement with res 

to each other, the tiles of each longitudinal 
section being connected to one another by a 
tongue and yroove joint, the tiles in one longi- 
tudinal section being in staggered relation 
with respect to the tiles of an adjoining 
longitudinal section. 

2. A wall construction composed of two 
transversely spaced wall elements, each con- 
sisting of a plurality of superimposed hori- 
zontal sections, each section comprising a 
longitudinal series of substantially flat tiles 
placed edge to edge. said tiles having ed, 
recesses extending from the inner towards the 
outer surface thereof, tie members separately 
insertable within xaid recesses, extending be- 
tween said wall elements, acting as trans- 
verxal positioning and binding members con- 
necting said wall elements to each other to 
form a single structure, said tie members 
interlocking with the recesses of both ad- 
joining edges of tiles in adjoining super- 
imposed longitudinal sections, aad. a base 
formed with two transversely spaced longi- 
tudinal runways, adapted to receive and re- 
tain the lower edge portion of tiles composing 
the lowermost longitudinal section, said tie 
members and said runways restraining said 
wall elements against both inward and out- 
ward displacement with respect to each other. 

3. A wall construction composed of two 
transversely wall elements, each con- 
pare, of a p! najrons of superimposed hori- 
zontal sections, each section comprising a 
longitudinal series of substantially flat tiles 
placed edge to edge, said tiles having edye 
recesses extending from the inner towards the 
outer surface thereof, tie members separately 
insertable within said recesses, extending be- 
tween said wall elements. acting as trans- 
versal pores and binding members con- 
necting said wall elements to each other to 
form a single structure, xaid tic members 
interlocking with the recesses of both ad- 
joining edges of tilex in adjoining super- 
imposed a aaron sections, a foundation 
wall formed with two transversely spaced 
runways adapted to receive and retain the 
lower edge portion of tilex composing the 
lowermost longitudinal section. and vertical 
reinforcing bars having their lower ends 
anchored to said foundation wall, and extend- 
ing vertically thereof, said bars passing 
through tie memberx in the same vertical 
series, and forming vertical binding memberx 
for the entire structure. 

4. A wall construction composed of two 
transversely spaced wall elements, each cuon- 
sisting of a plurality of superimposed hori- 
zontal sections, each section comprising a lon- 
gitudinal series of substantially flat tilex 
to edge, said tiles having edge 
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recesses extending from the inner towards 
the outer surface thereof, tie members sep- 
arately insertable within said recesses, ex- 
tending between said wall elements, acting 
5 as transversal positioning and binding mem- 
bers connecting said elements to each 
other to form a single structure, said tie 
members interlocking with the recesses of 
both Stine edges of tiles in adjoining 
10 superimposed longitudinal sections, a foun- 
dation wall formed with two transversely 
runways adapted to receive and re- 
tain the lower edge portion of tiles compos- 
ing the lowermost longitudinal section, said 
foundation wall comprising two transversely 
spaced wall elements each composed of tiles 
and tie members extending therebetween as 
previously mentioned, and a filling of cem- 
entitious material between said wall ele- 
ments, forming a solid structure therewith, 
and vertical reinforcing bars having their 
lower ends embedded within said cementi- 
tious material, and extending vertically of 
es said foundation wall, said bars passing 
through tie members in the same vertical 
series, and forming vertical binding mem- 
bers for the entire structure. 
5. A wall construction composed of two 
transversely spaced wall elements, each con- 
isting of a plurality of superimposed hori- 
zontal sections, each section ey ge a lon- 
gitudinal series of substanti 
peace pe to edge, said tiles having top and 
recesses extending from the in- 
ner to’ the outer surface thereof, and 
having notches at each end of their top and 
bottom ed; seniny errr recesses “ 
co! nding notches o joining tiles 
or placed edge to edge therewith in the same 
longitudinal section, tie members a 
insertable within said recesses, extending be- 
tween said wall elements, acting as trans- 
versal positioning and binding members con- 
5 necting said elements to each other to 
form a single structure, said tie members in- 
terlocking fs the Sena of both adjoin- 
ing edges of tiles in Une Sapecmpoeed 
longitudinal sections, the tiles of each longi- 
so tudinal section being connected to one an- 
other by a tongue and groove joint, the tiles 
in one longitudinal section being in staggered 
relation with to the tiles of an ad- 
longitudinal section, and a base 
with two transversely spaced longi- 
tudinal runways, adapted to receive and re- 
tain the lower portion of tiles compos- 
ing the lowermost longitudinal section, said 
tie members and said Svigair ig aor pe, | 
60 said wall elements against inward 
outward displacement with respect to each 
other. 


6. A wall construction composed of two 
transversely 5} wall elements, each con- 
@ sisting of a plurality of superimposed hori- 


15 


35 


joinin 
65 form 


ly flat tiles zon 


edges of tiles in adjoining superimpo: 

gitudinal sections, a foundation formed 
with two transversely spaced runways adapt- 
ed to receive and retain the lower edge por- 
tion of tiles composing the lowermost longi- 
tudinal section, and vertical reinforcing bars 
having their lower ends anchored to said 
foundation wall, and extending vertically 
thereof, said bars passing tie mem- 
bers in the same vertical series, and forming 
vertical binding members for the entire struc- 
tare. 


7. A wall construction composed of two 
transversely wall elements, each con- 
isting of a ya 4 of superimposed hori- 

sections, section comprising 2a 
longitudinal series of substantially flat tiles 
placed edge to said tiles having oie 
recesses extending the inner towards the 
outer surface thereof, tie members separately 
insertable within said 


In testimony whereof I affix my signature. 
4 PAUL BETZLER. 
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This invention relates to spaced building blocks 
for the construction of hollow walls and more 
particularly to an intermediate reinforcing steel 
bar frame to which the blocks forming the wall 
are tied or otherwise secured. 

The object of the present invention is to gen- 
erally improve and simplify the construction and 
operation of hollow wall structures built from 
spaced cross tied blocks; to provide a hollow wall 
structure composed of inner and outer spaced 
blocks in which the inner and outer blocks are 
anchored with relation to each other by cross 
bars, and all or a portion of the blocks are tied 
to intermediate steel reinforcing bars by welding 
or the like; to provide a building block which will 
form a pair of parallel spaced walls with a prac- 
tically uninterrupted air space between them and 
co-extensive with the height and length of the 
walls; to provide a hollow wall structure having 
within it a reinforcing steel bar frame and in ad- 
dition thereto sufficient space to receive wiring, 
conduits, water pipes, etc.; to provide a hollow 
wall structure composed of spaced inner and 
outer dlocks tied with relation to each other and 
intermediate steel bars tp form a substantially 
earthquake proof structure; and further to pro- 
vide a hollow wall structure of the character de- 
scribed which may be thoroughly water and 
moisture proofed. 

The invention is shown by way of illustration 
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space; 
Fig. 3 is a side elevation of a wall under erec- 
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jon; 
Fig. 4 is a cross section of a foundation wall; 
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apart to form an intermediate space, said blocks 


4.In an earthquake-resistant hollow wall 
structure, the combination of a plurality of 
spaced outer and inner blocks joined by cross rods 
embedded therein, a corner block comprising an 
outer block formed with a long section and 4 short 
section normal thereto, an inner block extend- 
ing parallel to said long section, an offset portion 
substantially uniform in thickness with said in- 
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To sage iphacin: Beak 

Be it known that I, Jases H. Snnus, a 
citizen of the United States, residing at 
Beverly Hills, in the county of Los An- 
geles and State of California, have invented 
new and useful Improvements in Wall Con- 
structions, of which the following is a de- 
tailed specification. 

This invention relates to building struc- 
tures generally, and although not neces- 
sarily limited to wall construction, it has its 
most specific application in wall structures 
and accordingly I shall describe the inven- 
tion as being a wall construction. As ap- 
plied to building structures generally and 
wall construction particularly, it is a log 
eral object of the invention to provide 
structure that has a maximum 0: 
and solidity, earthquake proof, and at the 
same time requires and contains a minimum 
of material and involves a minimum of 
labor in setting it up. In the typical form 
of structure that I describe herein it may 
be said that an object of the invention 1s 
to construct a wall of a single thickness of 
bricks or blocks, and yet give to that wall 
a and solidity that is usually only 
attained in thicker walls. 

I accomplish these objects, and others, as 
will be hereinafter apparent, by providing 
a system of metallic ties or reinforcings for 
the structure, and b providing special 
forms of bricks or blocks adapted to co- 
operate with the ties or reinforcements. 

ically, as I will explain, these bricks 

or blocks may best be supplied in two for- 
they are enabled to be 

formations to increase the 


with parts broken 
showing a wall 
with my inven- 
tion; 


Fig. 2 is a plan 


F d 4 $ pert of the two 
8 and 4 are ves 
types of bricks or locks that may be used 


nage : sate 
. 5 is a perspective showing the forma- 
tion of a corner brick or block; 

Fig. 6 is a perspective showing 


tional form of brick or block to take the 
place of that shown in Fig. 3; 
Fig. 7 is a | tary vertical cross 
section illustrating the completed structure 
of a wall; : 

Fig. 8 is a longitudinal section on line 
8—8 of Fig. 7; | 

Figs. 9, 10, and 11 are central Ic itudi- 
nal vertical sections of the forme [of brick 
or block shown in Figs. 3, 4, and 6, 
tively; and 

Fig. 12 is a plan of the brick or block 
shown in Figs. 6 and 11. 

In the drawings I show a wall structure 


bricks; lowing iption 
shall use the term bricks as applied to these 
elements. But at the same time it will be 
understood that such a brick is only a typi- 
cal illustration of a block element; and 

the elements may be made of any suitable 
material and of any desired size and pro- 
portional dimensions. ; 

In Figs. 1 and 2 I show a wall structure 
made up of a series of courses of 1 i 
thickness of brick elements 10 and 11, laid 
in formation and with vertical 


tie or reinforcing rods 12 through 

plates it extending bor and bec 

pla rizon: 

wall. The vertical rods 12 my be placed 

in any desired spacing as the bricks are 80 

formed that the rods may be put in position 
ion desired; and the 
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10 has a} 
type a 
es in from its end to a 


20 wall with this type of brick. 


brick shown at 10 is preferably only used oa 
6 


striction on the ; 
the bricks may be laid up, as bricks of the 
10 may be used at other places in the 
wid ctractare: ter T pectic to use thet oaly 
as stated. Thus, the positions of the verti- 
cal tie rods having been determined, I first 
the lowermost course of brick 


wherever a rod 12 centrally thro 
a brick and using etc of ll oe 
wise; until a suitable number of courses has 
been reached and it is desired to install a 
horizontal tie plate 13. These tie plates are 
preferably in the form of flat bars—strap 
iron or steel—with apertures 13° at ag 
intervals to take the vertical rods 12. 6 
width of these bars is such as to fit into the 
longitudinal brick ve 21; and so these 
bars are laid di pee psbhedgeah Ug 
on top of the tongues 20 as the case may be, 
as the Les may be laid bir peee = 
tongue or the groove uppermost) and then 
the nuts 16 are turned down on bars 13 to 
compe them solidly onto the courses of 
brick below. Then the next section of verti- 
cal rods 12 may be put in place and the lay- 
ing of brick courses carried on until the 
position of the next horizontal tie bar is 
reached, when the operation is repeated. At 
the top of the wall a similar tie bar or a top 
plate a shown Jeg ma; hog oes thie 
may lesigned to simply a 
‘Guiching t for the top ot the 
designed to play a func- 
the structure of which the 


For forming corners I will utilize a cor- 
ner brick of the type shown at 11°. This 
brick is L-shaped in plan and at its two ends 


f it has the verti 


z ! f the 
eee a be 7p 


i proper place 
il of Fig. 8) so that tie rod 12 

through the central part of the brick. 
The deep slot st 23 allows this brick 10 to 
be placed about the tie rod 


majority of the bricks used will 
ing 


rably be of the type 11; but, the bricks 

being staggered with relation 

bricks of the lowermost course, there 

will be some bricks «f the second course 


through the cent~r of which the tie rods 12 against relati 


will pass. in a brick of the 
10 is used. had oe Sotsun af‘or comesent 
bricks are laid using bricks of *he type 10 


grooves 22 afford a place f. 

of mortar or cement, which w! 

forms a locking element between the en 
of adjacent bricks of each i 
them against relative 

Likewise wherever bricks of 


a lock against relative lateral 
between the two endwise ing bricks. I 
have explained how the bricks of one course 
by tim taagees and groove 0 tol St cad 
the tongues es 
us [pon foc having any relative 
lateral movement. 


that euch brick locked 
lateral 
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In building s wall with the elements I 
have described it is not necessary ‘i 
mortar be laid between adjacent bricks, 
whether in the same course or whether in 
adjacent courses. The bricks may be laid in 
the ordinary manner, and pointed with 
mortar between them, if desired. But my 
structure and method of assembly makes 
this unnecessary; and I prefer to save the 
expense of material and time necessary to 
the laying of mortar between the bricks, 
and only use mortar to fill in the interior 
spaces that are formed by the grooves 22 
and 23. It may be desirable to lay a thin 
ground of mortar over the tongues and 
grooves to take ee any looseness of fit be- 
tween them; and likewise it may be desir- 
able to lay a thin mortar over the abutting 
ends and top and bottom surfaces of the 
bricks to make the wall impervious; but 
in any case it is not necessary to lay the us- 
ual large amount of mortar thus between the 
bricks. The registering grooves 22 form 
openings that the reinforcing rods 12 
somewhat | ly; likewise the opening 23* 
in a brick of the type 10* is made in practice 
to fit loosely around rod 12. These openi 
are age filled with gk or ce as the 
work progresses, as well as the o 
formed by the grooves 22 where Gere 
no reenforcing rod and the openings formed 
by the long ves 23. 

Having described a preferred form of 
my invention, I claim :— 

LA maces ea block structure, compris- 

@ series of spaced pose reenforcing 
rons, and a plurality of courses of blocks, 
the courses being transverse of the reenforo- 


any f 
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ing rods, and the blocks adjacent the ret: 
‘orcing grooves in their 
scene nee 
adjacent courses bei id in re- 
lation and the rod embracing grooves of 
blocks in one course bei i * 


2. A reenforced block structure, compris- 

ing a series of spaced pocaeel reenforcing 
and a plurality of courses-of blocks, 

the courses being transverse of the reen- 
forcing rods, the blocks adjacent the 


reenforcing rods having grooves in their 

end surfaces to embrace the rods; the blocks 55 
of adjacent courses being laid in 
relation, and the end grooves of | in 
one course being comparatively shallow and 
of rc tg tro om 


eae 


ve extending in depth from 
the end of the block to approximately the 70 
Saeet ck Cie, inch Sie ae aap ee 


In witness that I claim the foregoing I 
ve ee eet Sy ee i 

lay of February 1928. 

" JAMES H. SIMMS. 
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IN THE UNITED STATES PATENT OFFICE 


In re Application of 

Sheldon L. Pollack et al. 

Serial No. 825,124 

Filed: July 6, 1959 

For: Grouted Masonry Wall and Method of Erect- 
ing the same. 

BEFORE THE HONORABLE 
BOARD OF APPEALS 
Appeal No. 48383 
APPEAL BRIEF 
SUBJECT OF APPEAL 

This is an appeal from the decision of the Primary 
Examiner in finally rejecting claims 17 and 18 of the 
above-identified application. A copy of claims 17 and 
18 will be found in a subsequent section of this brief 
entitled “CLAIMS ON APPEAL”. 

It is believed that the subject matter of appealed 
claims 17 and 18 is unquestionably patentable. For 
this reason, if the Honorable Board of Appeals is of 
the opinion that the form of claims 17 and 18 is im- 
proper and that claims in an amended form should be 
allowed, it is respectfully requested that the applicants 
be given instructions in accordance with Rule 196(c). 


ORAL HEARING 
An oral hearing is respectfully requested. 
EXPLANATION OF THE INVENTION 


The present invention is a grouted masonry wall and 
a method of making the same. Appealed claim 17 calls 
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[91] for the method and appealed claim 18 calls for 
the wall itself. 


The method of erecting a high strength grout filled 
metal reinforced brick wall of the present invention in- 
cludes the steps of erecting vertical metal reinforcement 
members as indicated at 4 in Fig. 4 of the drawings 
of the present application, placing a plurality of hori- 
zontal layers of pairs of bricks, such as are indicated 
at 11 in Fig. 3, on top of one another to construct two 
parallel vertical brick walls. These structures are posi- 
tioned so that the metal reinforcement members 4 are 
disposed approximately midway between the opposed 
parallel surfaces of the walls as shown in Fig. 6. Each 
of the pairs of bricks 11 are held in spaced relation 
to each other by steel ties 12 having the ends thereof 
imbedded in the material of bricks 11. The cross sec- 
tion of ties 12 are very small in comparison to the 


length and height of the bricks 11. After the brick 
walls are completed, as shown in Figs. 5 and 6, the 
space between the walls is filled with grout that flows 
around the reinforcement 4 and the ties 12 to form a 
unitary monolithic reinforced wall structure. The 
grouted wall of the present invention includes a wall 
erected in the manner set forth in the foregoing. 


The claims to the method and construction of the 
present invention were finally rejected on the cited 
Simms patent in view of the cited Hild patent and cer- 
tain other secondary references perhaps even less perti- 
nent than Hild. 

The patent to Simms discloses a conventional cinder- 
block or concrete block wall which is provided with 
[92] vertical steel reinforcement that is surrounded by 
mortar as shown in Fig. 8 of the drawings of that 


te 


patent. A block such as is used in the wall of Fig. 8 
is shown in Fig. 6 including masonry webs 20. The 
reinforcement is indicated at 12 in Fig. 8. 


The patent to Hild discloses a hollow wall in Figs. 
2 and 3 including pairs of blocks 2 and 3 held together 
by cross bars 4 that may be welded to sets of hori- 
zontal bars 7 although nothing is mentioned in the Hild 
specification concerning the welding of vertical bars 6 
except that they may be welded to horizontal bars 7. 


It is striking to note from the affidavit of applicant, 
Sheldon L. Pollack, filed on or about January 10, 1962, 
the uncontroverted verified fact that test data proven 
maximum stresses allowable for the wall of the present 
invention by the third largest city in this country, Los 
Angeles, California, are more than 66 per cent higher 
than those allowable for conventional cinderblock walls 
such as disclosed in the Simms patent, the very patent 
the Examiner has selected as a primary reference 
against the appealed claims. 


There is also another outstanding discrepancy in the 
applied references. In particular, the deficient second- 
ary reference to Hild, perhaps the best of all of those 
secondary references applied, is combined with Simms 
when the actual and stated purpose of the wall in the 
Hild patent is directly contrary to that of the present 
invention. 


For the reason that the patent to Hild, of record, 
discloses a “hollow wall structure”, it is submitted that 
this teaching is for purposes exactly opposite to those 
[93] for which the grouted wall of the present invention 
is employed. Hence, the Hild patent should not be 
combined with Simms or any other reference of record 
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in the rejection of any claims in the instant application, 
for purposes directly contrary to those of the Hild 
patent. Note will be taken of the references to a “hol- 
low wall structure” is made in the Hild patent in lines 
19, 22, and 23 in column 1, page 1 thereof, and in the 
first line of each of the four claims of that patent. 
Column 1, page 2, line 10 also referes to “an inter- 
mediate air space” and the claims further specify that 
an “intermediate” or “hollow wall” space are formed 
or that the bricks are “spaced”. 


In addition to the foregoing, the vast undenied com- 
mercial success of the present invention is verified in 
both of the affidavits of record. Consideration of the 
same is therefore respectfully requested as ample evi- 
dence of patentability. 


As will be noted from a further explanation set out 
hereinafter, pouring viscous grout in between brick 


walls around vertical reinforcement in between concrete 
webs between bricks can result in a low strength struc- 
ture due to the lack of grout bonding to both brick 
and reinforcement by the creation of air spaces in the 
grout. The method and wall of the present invention 
overcomes this problem by the combination of centrally 
located vertical reinforcement 4 and small steel ties 12, 
the small size of ties 12 and the central location of 
vertical reinforcement 4 thereby permitting uniform 
flow of viscous grout and preventing air spaces being 
created in the grout. This combination is neither dis- 
closed nor suggested by any of the [94] references of 
record. Claims 17 and 18 specifically set out this com- 
bination and are therefore believed to be allowable for 
this additional reason. 
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Note will be taken from the following that the wall 
of the present invention has an outstandingly high 
strength over those of the references of record such as 
Simms and Hild, which are typical, for several reasons. 
These reasons are set out in detail in the affidavits of 
applicant, Sheldon L. Pollack, of record, and attention 
is therefore called to these affidavits. Briefly, the 
present invention, in effect, substitutes a solid poured 
vertical slab of grout for brick wall columns comprising 
the webs 20 of Simms and the mortared joints between 
these webs. Neither the fact of this substitution nor 
its outstanding advantage is obvious. This advantage is 
that the wall of the present invention is much stronger 
than Simms wall because the solid poured vertical slab 
of grout of the present invention is substantially 
stronger than a brick wall. This uncontroverted fact is 
verified in the affidavits, of record. 

Applicants have discovered that the unobvious use 
of the strong steel ties, for their small size and not 
for their strength per se, can provide means to con- 
struct a wall which will take earthquake and other high 
side loads. In particular, by using ties 12 in a grouted 
wall instead of large masonry webs in conventional 
cinderblocks, for example as indicated at 15, 16 and 17 
in Fig. 2 of the sketch attached to applicant’s affidavit 
filed July 27, 1961, the grout in the wall of the present 
invention forms a continuous high-strength poured 
wall as [95] distinguished from “grout columns” in 
aligned holes such as holes 11 and 12 in the conventional 
cinderblock 10 shown in Fig. 1 of said sketch, in a con- 
ventional cinderblock wall. In such a case, the ties 12, 
even though they occupy some space between bricks 11, 
are so small that they do not detract substantially from 
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the continuous high-strength character of the grout wall 
of the present invention. Still further, in conventional 
grouted cinderblock walls, it is common practice to em- 
ploy vertical steel reinforcement rods in aligned holes of 
cinderblocks. This construction, coupled with the fact 
that grout must necessarily be of a high viscosity, makes 
it impossible to obtain a high strength wall because it 
is not only impossible to pour a continuous wall of large 
cross section, but it is also impossible to pour grout 
into the aligned holes in a conventional cinderblock wall 
due to their small sizes and also due to the tortuous 
path the grout must follow downwardly through the 
holes and around vertical steel reinforcement. 


In addition to the foregoing, a stronger wall may be 
constructed in accordance with appealed claims 17 and 
18 in less time than it takes to construct a conventional 
cinderblock wall in the manner described hereinbefore. 
This is true for the reason that the whole wall structure 
of two parallel brick walls may be constructed before 
any grout whatsoever is poured into the space between 
walls, A good grout bond without grout air cav- 
ities may thus be produced. However, grout should 
be poured in a conventional cinderblock wall each time a 
single horizontal layer of cinderblocks is laid to produce 
a maximum strength [96] bond because of the tortuous 
path viscous grout must follow in the small aligned 
holes of conventional cinderblocks around vertical rein- 
forcement. If the precaution of pouring grout, as each 
horizontal layer of cinderblock is laid is not taken, the 
finished wall seriously suffers from weakness because 
the relatively high viscosity grout does not bond to the 
vertical reinforcement along its entire length nor to the 
internal surface of the small aligned cinderblock holes, 
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nor does such high vscosity grout even completely fill 
the holes, particularly towards the bottom of the wall. 

At least 37 years ago, grouted masonry walls were 
constructed of masonry cinderblocks having masonry 
webbing of the type indicated at 20-20 in Figs. 10 and 
11 of the patent to Simms, of record, and as shown in 
Fig. 2 of the afore-mentioned sketch at 15, 16 and 17. 
More than 20 years ago, cinderblock walls made of build 
ing blocks A, shown in Fig. 1 of he Hild patent, of 
record, were invented. Notwithstanding the fact that 
the art disclosed in the Simms and Hild patents have 
both been known for more than 20 years, the Examiner 
has finally rejected all the claims remaining in this case 
on the ground that the invention defined thereby was 
obvious because it was a combination of the art as dis- 
closed by Simms and Hild. If such an outstanding 
improvement were obvious, it would have been discov- 


ered long before. 


Although it is by no means obvious, the Hild wall 
uses very little of the combined strength of his vertical 
bars 6 and blocks 2 and 3 which are layed with mortar. 
What is meant by “combined” strength and this [97] 
defect in Hild is fully set forth and verified in the last 
affidavit filed in this case. In general, this lack of 
combined strength is found in the analogy of two iden- 
tical planks layed from one bank to the other as a 
bridge across a stream. If the planks are layed one on 
top of the other, the strength of the bridge is sub- 
Stantially equal to the strength of only one of the 
planks. If the planks are glued together at a few iso- 
lated areas along their lengths, very little of their com- 
bined strengths are used although the strength of the 
both glued planks is somewhat greater than that of a 
single plank. 


iota 


The Hild structure is analogous to the two planks 
glued together at isolated areas along their lengths. The 
parallel walls of blocks 2 and 3 in Hild have a cer- 
tain strength. Such walls will fail at exactly the same 
side load whether or not vertical bars 6 are located in 
the space between them if the bars 6 are not in some 
way “glued” to them. The fact that bars 6 are so 
“glued” is, at best, unclear from the disclosure of the 
Hild patent in lines 20 to 33, inclusive, in column 2 
on page 1 of the Hild patent. At most, they are 
“glued” by welding to cross bars 4 which are embedded 
in blocks 2 and 3. The cross section of the welds be- 
tween bars 4 and 6 would thus provide small areas 
analogous to the isolated glue areas of the two planks. 
Thus, little of the combined strengths of the walls of 
blocks 2 and 3, and the bars 6 are used. 


The disadvantage of the isolated areas of the bonds 
or welds of bars 4 and 6 is compounded and made worse 
by the position of bars 6 spaced from the internal sur- 
faces of blocks 2 and 3 as shown in Fig. 2 of Hild. 
Note will be taken that any combined strength achieved 
through the welding of bars 4 and 6 is unquestion- 
ably [98] reduced by the deflection which bars 4 must 
take along the lengths thereof between the facing sur- 
faces of blocks 2 and 3 and the positions of bars 6 
spaced from those surfaces. 


The wall of the present invention is much stronger 
than that of Hild and uses the full combined strengths 
of brick walls, grout and steel reinforcement. Thus, 
the wall of the present invention is analogous to two 
contiguous identical planks glued together over their 
entire contacting surfaces. Such a pair of planks has a 
strength equal to four times that of one plank. 
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There are several reasons why the wall of the present 
invention utilizes the entire combined strength of the 
brick walls, grout and reinforcement. An outstanding 
reason is that, as distinguished from the isolated “glue” 
or weld areas of Hild, the grout in the wall of the 
present invention “glues” or bonds to the entire facing 
areas of the brick walls and to the entire external sur- 
faces of the vertical reinforcement. The brick walls are 
thus “glued” or bonded to the reinforcement over the 
entire length and areas of each and are many times 
stronger than the sum of the individual strengths of 
each as the two similarly glued planks are four times 
stronger than one plank because the strength of a beam 
increases with the square of its depth. 

In addition to the foregoing, a better bond is pro- 
duced than Simms produces. Viscous grout causes 
holes, air pockets, voids and cavities to form in the 
mortar or grout of Simms. This reduces strength. By 
eliminating Simms’ webs 20, grout can flow freely 
around reinforcement between it and the brick walls be- 
cause the space therebetween is no longer tortuous when 
small horizontal brick ties are used instead of Simms’ 
webs 20 in accordance with the present invention. Still 
further, the substantially continuous grout slab of the 
present invention in effect “glues” the group columns 
between Simms’ webs 20 together. [99] 

All of the facts stated in this brief are uncontroverted 
and have been verified in the affidavits of applicant of 
record. The utility of the present invention has been 
proved both in theory and in fact, and this proof is veri- 
fied by applicant, an engineer and architect recognized 
in the Western United States as being best qualified 
in the field of reinforced masonry construction. 
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From the affidavits, of record, it is believed that the 
point is made clear that a grouted wall constructed in 
accordance with appealed claims 17 and 18 is stronger 
than a conventional grouted cinderblock wall of the same 
size and that a high strength grouted wall made in ac- 
cordance with claims 17 and 18 may be constructed in 
less time and with less effort than a conventional grouted 
cinderblock wall can be constructed. 


Briefly, a wall made in accordance with the present 
invention can take greater side loads even though ties 
12 are located in a horizontal plane and are not by 
themselves helpful in taking any portions of a side load 
due to wind or earthquake. This is verified in appli- 
cant’s affidavits. It is respectfully submitted that it is 
outstanding evidence of unobviousness that ties sub- 
stituted for concrete webbing in a conventional cinder- 
block could provide this increased strength advantage 


without taking the load directly. 


The invention is new in that none of the references 
of record disclose brick with steel ties having grout in 
the space between those bricks completely surrounding 
the ties. This new structure is called for in both of 
the appealed claims 17 and 18. The invention is un- 
obvious since increased strength is achieved without the 
use of [100] the steel ties to take increased loading. 


Note will be taken from applicant’s affidavits that 
increased strength is made possible by the use of small 
strong steel ties rather than large weak concrete webs 
of conventional cinderblocks whereby considerably more 
grout may be poured into the space between bricks 11. 


Walls constructed in accordance with claims 17 and 
18 may be constructed more economically and in less 
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time and with less effort than conventional grouted cind- 
erblock walls because conventional cinderblock walls 
must be grouted one layer at a time for maximum 
grout bond strength. If conventional cinderblock walls 
are not grouted one layer at a time, substantial strength 
is lost due to the fact that grout is viscous and fails to 
fill the holes in the cinderblock completely because the 
holes therein are made relatively small by the relatively 
large webs thereof and because vertical steel reinforce- 
ment rods make that space still smaller. Voids are left 
in the grout and it fails to bond to brick and reinforce- 
ment. 


For the foregoing reasons, it is believed that appealed 
claims 17 and 18 are allowable. 


CLAIMS ON APPEAL 
17. The method of erecting a high strength grout 


filled metal reinforced brick wall comprising the steps 
of : erecting vertical metal reinforcement members; plac- 
ing a plurality of horizontal layers of pairs of bricks on 
top of one another to provide two parallel vertical brick 
walls so positioned that said metal reinforcement mem- 
bers are disposed approximately midway between the op- 
posed parallel surfaces of said brick walls, each of said 
pair of bricks being held in spaced parallel relationship 
to each other by metal connecting means, said metal 
connecting means [101] having a strength greater than 
that of the material of said bricks, and a cross section 
small in comparison to the length and height of said 
bricks; and thereafter filling the space between said 
walls and surrounding said metal connecting means and 
said vertical metal reinforcement members with grout 
thereby forming a unitary monolithic reinforced wall 
structure. 
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18. A unitary monolithic wall construction compris- 
ing: a plurality of vertical metal reinforcement mem- 
bers; two vertical brick walls having opposed parallel 
surfaces including a plurality of horizontal layers of 
pairs of bricks located on top of one another and dis- 
posed approximately the same distance from and on op- 
posite sides of said reinforcement members, each pair 
to said parallel bricks having metal connecting means to 
hold said bricks in spaced parallel relation to each other, 
said connecting means having a strength greater than 
that of the material of said bricks and a cross section 
small in comparison to the length and height of said 
bricks; and grout located in the space between the op- 
posed parallel surfaces of said walls and surrounding 
said connecting means and said vertical metal reinforce- 
ment members. 


THE REJECTION 

In the Final Rejection of January 31, 1961, claims 
1 to 5 and claims 7 and 8 were “rejected as lacking in- 
vention over the method disclosed by Simms in view of 
Smith, Neergard, Hild and Willis.” It is respectfully 
submitted, that this rejection is not applicable to claims 
17 and 18 for the reasons given hereinbefore, that is, 
it [102] is new to employ steel shafts to support spaced 
bricks in a grouted wall, which new combination of 
structures is not disclosed in any of the references of 
record. Beyond the rejection above quoted, no disagree- 
ment exists in each of the five succeeding sentences 
after the last quoted portion of the Patent Office action. 
To the extent the Examiner has analyzed the Simms, 
Smith, Neergaard, Hild and Willis patents, in these 
sentences, the Examiner’s analysis appears to be cor- 
rect. After these five sentences, the Examiner con- 
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cludes: “To add to the Simms method the steps of clos- 
ing the end of the structure as suggested by Smith or 
Neergaard, and placing plumbing over the foundation 
as suggested by Smith, or placing an electrical conduit 
over the foundation as suggested by Neergaard, would 
not involve invention”. It is respectfully submitted 
that the last quoted sentence does not at all apply to 
claims 17 and 18 because nothing is mentioned in claims 
17 and 18 of closing the end of the structure, of placing 
any plumbing over the foundation, or of placing any 
electrical conduit over the foundation. 


In the Final Rejection the Examiner continues: “Nor 
would invention be involved in adding to the Simms 
structure thin tie connections to the blocks as suggested 
by Hild, and changing the block disposition with respect 
to the reinforcing as suggested by Willis.” This con- 
clusion is respectfully traversed for the reason that the 
use of thin tie connections of a stronger material than 
the webs 20 of Simms advantageously makes a stronger 
wall, although the manner in which the strength of the 
wall is increased [103] is unobvious because the in- 
creased strength of the ties does not resist the deflec- 
tion of the wall due to side loads. Further, the last 
quoted conclusion of the Examiner is respectfully tra- 
versed not only for these reasons, but also for the other 
specific reasons given hereinbefore. 


It is respectfully submitted that the last sentence be- 
fore the first full paragraph on page 2 of the Final Re- 
jection does not apply to claims 17 and 18 because tying 
reinforcing is not called for in either of these claims. 

It is believed that the rejection of claims 9 and 10 
as fully met by either of Simms, Willis or Hild is not 
applicable to claims 17 and 18. Claims 17 and 18 are 
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deemed allowable, in summary, because they call for 
strong thin ties for bricks for a wall of increased 
strength. Still further, claims 17 and 18 call for a 
plurality of horizontal layers of pairs of bricks to form 
two brick walls in between which grout can be poured 
continuously over the top of the walls. This makes for 
an extremely efficient construction operation. Claims 
17 and 18, in addition, call for two steel shafts between 
pairs of bricks, the small size of which facilitates the 
flow of the viscous grout therearound. 


In the advisory action of January 30, 1962, the Ex- 
aminer does not controvert applicant’s verified unex- 
pected high strength character of his invention, but 
states that applicant’s affidavit is not considered per- 
suasive because evidence of commercial success is a 
make-weight where patentability is a close question cit- 
ing Jungersen v. Baden et al., 335 U.S. 560. The Ex- 


aminer also concludes [104] that here, patentability is 
not considered a close question, and that evidence of com- 
mercial success may not be used to create doubt regard- 
ing inventiveness where, as in the instant case the Ex- 
aminer believes no doubt is considered to otherwise ex- 
ist. For this proposition the Examiner cites Jn re Coey, 
90 U.S.P.Q. 216. 


It is believed that these cases and comments in the 
said advisory action are inapplicable to the present in- 
vention because there is no doubt that appealed claims 
17 and 18 are patentable. However, evidence of sub- 
stantial commercial success was made of record in the 
event there was some doubt in the Examiner’s mind. 


In the advisory action of January 30, 1962, the Ex- 
aminer also concludes that Hild applies to solid walls 
as well as hollow walls citing lines 14 through 31 of 
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column 1, page 2 of the specification thereof. This 
conclusion is respectfully traversed for the reasons 
given hereinbefore and for the following additional 
reasons. 


Attention is again recalled to the references men- 
tioned previously to the “hollow wall structure” made 
in the Hild patent in lines 19, 22 and 23, in column 1, 
page 1 thereof, and similar references in the first and 
other lines in each claim of Hild and in line 10, column 
1, page 2, thereof. 


The only reference in the Hild specification to a 
foundation wall other than that in the portion thereof 
cited by the Examiner is in line 40, column 1, page 1, 
as follows: “Fig. 4 is a cross section of a foundation 
wall’. 

From Fig. 4, in Hild, which shows that structure 
described in the portion of the Hild specification cited 
by [105] the Examiner, it is perfectly clear that a hol- 
low wall structure is all that is disclosed. There is 
absolutely no concrete in the space between blocks 2 
and 3 which surrounds vertical reinforcement 12 and 
ties 4. The concrete slab referred to in the Hild spec- 
ification as a footing 11 in the space in the ground 
does surround reinforcement 12. The dotted lines in- 
dicating the extension of reinforcement 12 into footing 
below the upper substantially flat surface thereof is 
shown in Fig. 4. However, none of blocks 2 and 3 
are positioned below that surface and the footing 11 
does not therefore surround reinforcement 12 in the 
space between blocks 2 and 3 but only below that space. 
Footing 11 surrounds it only in the space in the ground 
below the upper surface of the footing. The fact that 
the grout surrounds and is bonded to both vertical rein- 
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forcement and the brick ties in the particular space 
between bricks is unequivocally set forth in each of the 
appealed claims 17 and 18 and these claims therefore 
clearly distinguish over Hild’s hollow wall. 


For the convenience of the Honorable Board of Ap- 
peals, it is hereby noted that the footing 11 lacks a 
reference numeral in Fig. 4 of the Hild patent. 


In the advisory action of January 30, 1962, the Ex- 
aminer also concludes: ‘Moreover, location of rein- 
forcement in a concrete structure is considered within 
the purview of the mechanic skilled in the art—the 
Civil Engineer,” citing Ex Parte Luten, 1917 C.D. 34 
and In re DeBell, 1947 C.D. 114, 158 Fed.2d 1021. 
It is believed that neither this conclusion nor these 
cases are applicable and that [106] appealed claims 17 
and 18 are nevertheless allowable. As understood, the 
Examiner refers to the central location of the vertical 
reinforcement called for in both of these claims. In 
that event, it would require more than the skill of a 
Civil Engineer to discover that a grouted reinforced 
wall can be weak because of the poor bonding action 
of viscous grout in which air spaces are left and to 
discover that this weakness can be overcome by using 
both the centrally located vertical reinforcement and 
steel brick ties of the present invention to leave plenty 
of space for viscous grout flow to eliminate air spaces 
and to improve substantially grout-to-brick, grout-to- 
tie, and grout-to-reinforcement bonds, all three. 


Still further, it is not possible to see air spaces in 
grout through a solid brick wall. Thus, notwithstand- 
ing the fact that the structure of the present invention 
is new, unobvious and produces unusually useful un- 
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obvious results in terms of high wall strength, the cases 
are legion on the point that the discovery of an un- 
obvious cause of a problem, in this case a wall weakness 
due to air pockets, coupled with a solution therefor, 
entitles one to a patent even if the solution is obvious 
in retrospect after the cause has been discovered. 4 
fortiori, then in the instant case where the cause and 
solution were both unobvious appealed claims 17 and 
18 should be allowed and a patent should be granted. 


The Luten and DeBell cases are not in point. In 
the Luten case there was no claim to any discovery of 
any unobvious cause to any problem or to any solution 
therefor. [107] In the DeBell case, the structure re- 
inforced was plastic, not concrete, and the problem had 
an obvious cause: prior art structures were weak due 
to visible warpage from differences in coefficients of 
expansion of different corresponding materials. 


CONCLUSIONS 

Appealed claims 17 and 18 call for a wall construc- 
tion including tie connected bricks 11 of the type shown 
in Fig. 3 of the instant application and centrally lo- 
cated vertical metal reinforcement and grout in the space 
between bricks. It is this combination in which the 
invention resides. The Examiner combines the 37 year 
old Simms reference disclosing a grouted wall with the 
20 year old Hild reference including building blocks A 
and rejects the appealed claims as being an obvious 
combination. The claimed invention is therefore admit- 
tedly new. Moreover, it has outstanding unobvious ad- 
vantages not the least of which is unusually high 
strength. The invention also has achieved substantial 
verified commercial success, 
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In effect, applicants have unexpectedly discovered 
that by using small-strength ties 12 in a grouted wall 
instead of large masonry webs 20 in the conventional 
reinforced grouted cinderblock wall of Simms, the grout 
in the wall of the present invention forms a continuous, 
high-strength poured wall as distinguished from “grout 
columns” in aligned holes in conventional cinderblock 
walls, the ties 12 being so small as to detract insub- 
stantially from the continuous high strength character 
of the wall of the [108] present invention. The con- 
struction in the patent to Hild is purposely designed 
not to be grouted, i.e. “to provide . . . a practically 
uninterrupted air space” as set forth in lines 15, 16 
and 17 in column 1 on page 1 of that patent. This, 
coupled with centrally located vertical reinforcement and 
small ties overcoming the problems of pouring high- 
viscosity grout in the small aligned holes in conventional 
cinderblocks and around steel reinforcement therein, and 
the use of steel ties 12 for their small size and not per 
se for their strength to take side loads, is ample proof 
of the patentability of the invention of appealed claims 
17 and 18. 

It is believed that the Examiner has failed to find a 
teaching of the combination of the high strength struc- 
ture called for in the appealed claims. It is therefore 
submitted that the claims in issue are patentable and 
should be allowed on this appeal. 


Respectfully submitted, 

Kendrick, Schramm & Stolzy 

/s/ By A. DONALD STOLZY 
A. Donald Stolzy [109] 
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IN THE UNITED STATES PATENT OFFICE 


In re Application of Sheldon L. Pollack et al. Serial 
No. 825,124. 

Filed: July 6, 1959. 

For: Grouted Masonry Wall and Method of Erect- 
ing the same. 


BEFORE THE HONORABLE 
BOARD OF APPEALS 
No. 48383 
REPLY BRIEF 
This is in reply to the Examiner’s answer mailed 
May 4, 1962, to applicants’ attorney in connection with 
the above-identified appeal. From the Examiner’s an- 
swer, it appears that the Examiner’s refusal to allow a 
claim to the instant invention is based upon two con- 
clusions. The first is that the appealed claims 17 and 


18 are fully met by the patent to Hild. The second is 
that applicant’s affidavit verifying the merits of the 
present invention is inconclusive. 


It is believed that the Examiner’s conclusions sum- 
marized in the paragraph immediately preceding are in 
error. Applicants take the position that Hild does not 
disclose the structure called for in appealed claims 17 
and 18. Moreover, even if Hild did make any ambigu- 
ous reference to applicants’ invention, the cases are le- 
gion to the point that any doubt as to what a reference 
discloses should be resolved in favor of the applicants. 
Still further, it is believed that applicant’s affidavit is 
conclusive in that the Examiner has completely failed to 
attack applicant’s [115] verified explanation of the 
merits of his invention other than by simply concluding 
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that applicant’s affidavit is inconclusive. A supporting 
affidavit of an independent expert is submitted here- 
with responsive to the Examiner’s recent request for the 
same. 


THE HILD PATENT 

In the second to last line on page 3 of the Examiner's 
answer, the Examiner states: “Examiner takes the posi- 
tion that in negating patentability of claims 17 and 18 
which have been entered after final rejection, the 
Simms or Hild references need not be combined with 
any other reference. Therefore, this argument need not 
be considered.” As understood, the Examiner is with- 
drawing his rejection of the appealed claims on the com- 
bination of the Simms and Hild patents. This leaves 
the rejections thereof on Hild alone and on Simms alone 
for consideration. It is believed that any rejection of 
claims 17 and 18 on Simms is clearly erroneous in that 


Simms does not remotely suggest the structure or func- 
tion of method and article called for in claims 17 and 18 
including metal connecting means connecting pairs of 
bricks of a particular size and shape as claimed. It is 
believed that the inapplicability of the Simms patent 
has therefore been clearly shown especially in the affi- 
davits and arguments already made of record. 


There is nothing in the specification of Hild to in- 
dicate to what drawing figure the paragraph beginning 
in line 14 in column 1 on page 2 relates. The specifica- 
tion, page 1, column 1, line 40 states: “Fig. 4 is a cross 
section of a foundation wall.” The first sentence be- 
ginning in line 14 in column 1 on page 2 states: 
“The blocks are intended not only for wall structures 
but also for solid foundation walls.” The only reason- 
able conclu- [116] sion that can be drawn from the Hild 
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disclosure is that the last quoted sentence applies to Fig. 
4. Fig. 4 unquestionably does not anticipate appealed 
claims 17 and 18. There is no grout in the space sur- 
rounding ties 4 or vertical reinforcement 12. Still fur- 
ther, vertical reinforcement 12 is not centrally located 
between bricks 2 and 3. 

The Examiner refers especially to lines 20 to 24 in- 
clusive in column 1 on page 2 of the Hild patent. This 
sentence reads as follows: “Vertical and horizontal rein- 
forcing rods 12 and 14 are placed between the blocks 
and into the footing, and the hollow space is then filled 
with concrete to make a solid foundation.” No reason- 
able interpretation of the last quoted sentence could be 
made in the context of Fig. 4 but that after the vertical 
reinforcing rods 12, as indicated by the dotted lines 
in Fig. 4, are placed in the hollow space in the earth 
which is filled with concrete. In other words, appealed 
claims 17 and 18 clearly distinguish over Hild in that 
lines 14 to 31, inclusive, in column 2 on page 2 of that 
patent discloses nothing more than is shown in Fig. 4, 
the latter showing clearly not being an anticipation 
of the appealed claims in that no grout is shown in the 
space between bricks 2 and 3. 

There is nothing whatsoever in the paragraph be- 
ginning in line 14, column 1, page 2 of the Hild patent 
to indicate that any concrete is located in the space be- 
tween the bricks 2 and 3 or anywhere in that structure 
except the sentence above quoted beginning in line 20. 
In this [117] sentence, reference is made to “the hollow 
space”, although no antecedent basis for that space is 
provided in the paragraph beginning in line 14. The 
question therefore is: Does “the hollow space” refer to 
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the space in the ground or to the space between bricks 
2 and 3 shown in Fig. 4? This reference depends upon 
what the word “footing” means in the sentence begin- 
ning in line 20. If the word footing also refers to the 
space in the ground, it would follow that “the hollow 
space” refers to that space in the ground. If the “foot- 
ing” referred to is the concrete in the space in the 
ground, the “hollow space” referred to would be the 
space between the bricks 2 and 3. The question then is 
whether the steps outlined in the paragraph beginning 
in line 14, column 2, page 2 of the patent are per- 
formed in exactly the same sequential order as they are 
stated therein. If they are, the structure erected by 
such a method would be inoperative. If they are not, 
the word “footing” used to line 22 means the space in 
the ground in Fig. 4 and not the concrete therein. 


The reason for the last stated conclusion is as fol- 
lows. The sentence beginning in line 15 states that “a 
footing 11 of concrete is first poured.” If the concrete 
is “poured first” before the vertical and horizontal rein- 
forcement rods 12 and 14 are placed into the “footing” 
as set forth in line 22, this would mean that prior to 
the time that the rods were so placed, the blocks would 
be placed “two to three or more courses.” high “on top 
of the concrete footing”, as set forth in the sentence 
beginning in line 15. In other words, if the concrete is 
already in the space in the ground before the rods are 
placed into [118] it, and the blocks 2 and 3 are placed 
on top of the concrete, the concrete would necessarily 
be soft for the rods to be placed in it. If the concrete 
were soft, the weight of the blocks would certainly cause 
it to move out of the space in the earth and make the 
entire structure completely inoperative and especially if 
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“two or three or more courses of the blocks 2 and 3 
were laid directly onto the soft concrete. 

If the steps set forth in the paragraph beginning 
in line 14, column 1, page 2 of the Hild patent are logi- 
cally interpreted toward the erection of an operative 
structure, this operative structure would be only that 
shown in Fig. 4+ and not any concrete in the space be- 
tween bricks 2 and 3. The word “footing” in line 22, 
to make the resulting structure operative, must there- 
fore be interpreted to mean the space in the earth 
shown in Fig. 4. If the word “footing” is not given 
such an interpretation, the entire series of steps de- 
scribed in the said paragraph would lead to the erection 
of an inoperative structure. 

In the event the Honorable Board of Appeals is led 
to the conclusion that the structure described by Hild 
is inoperative, attention is respectfully directed to In 


re Coykendall, 29 F.2d 868 (CA DC 1928) where the 
court stated: 


“The invention of Sitney, on the other hand, was 
inoperative; it never entered into actual service, 
and cannot be considered as an anticipation of ap- 
pellant’s invention. ‘A patent for an invention 
which which successfully accomplishes a useful re- 
sult is not void, for anticipation or prior use, be- 
cause of a prior device, however similar in combina- 
tion or close in resemblance to that of the patent, 
where such prior device was not operative, and 
failed to produce the result sought, and which is 
produced by the device of the patent’ . . . [119] 
“It may be added that in doubtful cases it is the 
established rule in this court to resolve the doubt 
in favor of the applicant. . . .”. 
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Also, in the case of Castro v. Bebry, 124 U.S.P.Q. 
210 (DC ED NY 1960), the court held: “In fact, 
their expert [defendant’s expert] . . . doubted their 
operability without substantial redesign . . . this 
factor renders them non anticipatory.” 


The Examiner takes the position that the present 
invention is disclosed in lines 14 to 31 inclusive on page 
1 of the Hild patent. Applicant takes the contrary 
position. Moreover, if there is any disclosure of appli- 
cants’ invention in this paragraph of the Hild patent, 
it is certainly ambiguous, “In a situation like this in 
which there is doubt as to what is actually disclosed in 
the patent, it is believed the doubt should be resolved 
in the applicant’s favor. Otherwise an applicant might 
be denied claims defining a meritorious invention.” Ex 
Parte Jan Teppema, 18 U.S.P.Q. 289 (Bd. App. 1932). 
See also, the opinion of the Court of Customs and 
Patent Appeals in the matter of the application of 
Henry Edwin Coley, 5 U.S.P.Q. 281 (CCPA 1930) 
where the court stated: “Where there is such doubt, 
the scales should be inclined toward the applicant,” citing 
other cases. 


APPLICANT’S AFFIDAVITS 

Beginning in the third to the last line on page 4 
of the Examiner’s answer, the following is found: “This 
affidavit [Paper No. 8] also covers the relative 
strength of the various walls. Examiner contends such 
assertions of strength in the absence of test results 
showing specific structure and loading conditions are 
without persuasiveness merit in an affidavit.” It is 
respectfully submitted that this attack by the Examiner 
upon applicant’s affidavit is an attack on the conclusion 
reached therein without consideration of the reasons 
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therefor set forth therein. Note will be taken that 
affiant’s claim of greater strength is made in the single 
sentence beginning in line 8, page 3 of Paper No. 8. 
The Examiner has completely failed to make any reply 
whatsoever to all the materials set forth on page 3 
from line 9 to the end thereof, all the material set 
forth on pages 4, 5 and 6 and the material contained 
in lines 1 to 22, inclusive, on page 7 of Paper No. 8. 
It is respectfully submitted that this material and there- 
fore the claim of applicant to a masonry wall of greater 
strength should be presumed to be true in view of Ex 
Parte Archer and Dunn, 84 U.S.P.Q. 200 (Bd. App. 
1949) wherein it is stated: “The Examiner has not 
discussed the affidavit in his statement. We are, 
therefore, led to assume that he is not challenging the 
soundness of affiants’ conclusions .’. The same 


is true of affiant’s affidavit, Paper No. 17, which the 


Examiner concludes is not persuasive because the affi- 
davit is that of applicant’s and not that of a disinter- 
ested party. Notwithstanding the Examiner’s comment, 
the affidavit of an applicant cannot be ignored. For 
example, in the case of Ex Parte Strongquist, Reents 
and Veermon, 111 U.S.P.Q. 356 (Bd. App. ’56), the 
Board held “However, it is our conclusion that the first 
Reents affidavit filed July 8, 1955, is sufficiently sug- 
gestive of the superiority of appellants process 

to warrant the conclusion that the claimed procedure is 
not merely to obvious equivalent of that relied on by 
the Examiner to defeat the claims.” 


In the Examiner’s analysis of Paper No. 17, a sum- 
mary disposition of the affidavit is made in that appli- 
cants claim to greater strength is fully explained in 
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paragraphs 16 to 22, inclusive, in Paper No. 17 inde- 
pendent of the mere claim to increased strength. The 
Examiner has also completely failed to reply to the 
matters set forth in these paragraphs. Thus, it is 
therefore submitted that the portions of the said affi- 
davits of Sheldon L. Pollack and therefore the improved 
strength of the masonry wall of the present invention 
must be assumed to be true. If the same must be 
assumed to be true, it is therefore believed that the 
same also provides a clear basis for the patentability 
of appealed claims 17 and 18. 


In addition to the foregoing, note will be taken that 
an extremely expensive procedure would be required to 
test even one wall made in accordance with applicants’ 
invention, much less to test several of them or several 
walls made in accordance with the prior art teachings. 
Applicant’s affidavits should therefore be given con- 
siderable additional weight so that, if possible, this bur- 
den need not necessarily be unfairly imposed upon ap- 
plicants. 

Although it is believed that the foregoing reply to 
the Examiner’s answer is fully responsive thereto, note 
is taken of a few specific statements therein as follows. 
Applicant traverses the Examiner’s conclusion that the 
reinforcing member 12 is centrally located between 
bricks 2 and 3 as shown in Fig. 4 of that patent. The 
reason for this traverse is self-evident from inspection 
of Fig. 4. 


Applicant also traverses the Examiner’s conclusion 
that the space between bricks 2 and 3 in Fig. 4 of 
Hild are filled with grout, for the reasons set forth 
herein and in the affidavits and argument already of 
record. These conclusions, which are traversed, are set 
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out beginning in line 18 on page 2 of the answer and 
beginning in line 13 on page 3 thereof. The citation 
of Ex Parte Forman 1924 C.D. 47, for the proposition 
that structural matters are given no weight in a method 
claim is deemed inapplicable and 35 U.S.C. 100(b) is 
deemed to be applicable as follows: “The term ‘proc- 
ess’ means process, art or method, and includes a new 
use of a known process, machine, manufacture, composi- 
tion of matter, or material.” 


The Examiner has concluded that evidence of com- 
mercial success is not properly to be considered as evi- 
dence of patentability. Non-obviousness is a require- 
ment of patentability as set forth in 35 U.S.C. Section 
103 relating to “Conditions for Patentability; non- 
obvious subject matter.” The case of Castro v. Bebry 
124 U.S.P.Q. 210 (DCE DNY 1960) holds: “Over 
25,000 have been marketed within the past two years 


at a total gross of about two million dollars, surely an 
indication that the article was not obvious to the ex- 
perts or anyone else.” Hence, commercial success is 
properly to be considered as evidence of patentability. 

The Examiner sets up a straw man and knocks him 
down by concluding that extensive advertising nega- 
tives inventiveness in commercial success. There is 


nothing in the record of this case to indicate exten- 
[124] sive advertising and advertising has not been 
engaged in at all except in a conservative way in the 
regular course of carrying on a business of selling 
masonry material. 
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SUMMARY 
If the Hild patent is construed to be operative, it is 


not anticipatory of the appealed claims 17 and 18. If 


the Hild patent is considered inoperative, in accordance 
with the Coykendall case, the same is rendered non 
anticipatory. Moreover, if the Hild patent is ambigu- 
ous, and at least some reasonable doubt is created in 
what it discloses, any doubt should be resolved in favor 
of the applicants. Last, but not least, the Examiner 
has concluded that applicant’s affidavit is not persua- 
sive. Notwithstanding this conclusion, the Examiner 
has failed to attack the reasons for affiant’s claim to 
a stronger wall and has required further extremely ex- 
pensive test data. Moreover, an independent expert’s 
affidavit is submitted herewith which overcomes the 
Examiner’s criticism of applicant’s affidavit as self- 
serving. In light of the foregoing, it is believed that 
the claims 17 and 18 which are in issue are patentable 
and should be allowed on this appeal. 


Respectfully submitted, 

Kendrick, Schramm & Stolzy 

/s/ By A. DONALD STOLZY 
A. Donald Stolzy [124] 
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IN THE UNITED STATES PATENT OFFICE 


In re Application of 

SHELDON L. POLLACK et al. 
Serial No. 825,124. 
Filed: July 6, 1959. 
For: Grouted masonry wall and method of erecting 

the same. 
BEFORE THE HONORABLE 
BOARD OF APPEALS 
Appeal No. 48383 
AFFIDAVIT 


State of California, County of Los Angeles—ss: 
Arthur G. Sherman, being duly sworn, hereby de- 
poses and says that: 


(1) He graduated in 1951 with a Bachelor degree 
in Engineering (Civil) from University of Southern 
California. 


(2) He is Registered Civil Engineer and has prac- 
ticed his profession for 11 years. 

(3) He has red U.S. Patent Application Serial No. 
825,124 filed July 6, 1959, by Sheldon L. Pollack and 
Max E. Adams for Grouted Masonry Wall and Meth- 
od of Erecting the Same, and claims 17 and 18 therein. 

(4) He has read U.S. Patent No. 2,250,763 issued 
to Hild, U.S. Patent No. 1,499,483 issued to Simms, 
and U.S. Patent No. 2,320,690 issued to Willis. 

(5) He has read the affidavits of Sheldon L. Pollack 
executed July 26, 1961, and January 9, 1962, of record 
in said application. 

(6) Said Hild Patent does not disclose that concrete 
is poured into the space between bricks 2 and 3 as 


— 75 


shown in Fig. 4 of that patent or at most makes an 
unintelligible ambiguous reference to an inoperative 
method of making an inoperative structure in which 
concrete exists in said space. 

(7) The statement in paragraph (6) hereof is sup- 
ported by the following analysis of lines 14 to 31 in 
column 1 of page 2 of the Hild Patent: 

(a) The only sentence in said lines 14 to 31 which 
contains a direct refernce to any concrete in any 
“space” is that made in the sentence beginning in 
line 20. 

(b) If the word “footing” in said sentence begin- 
ning in line 20 is interpreted to mean the concrete 
already in the space in the earth shown in Fig. 4 
of the Hild Patent, said sentence thereby indicates 
that the space between bricks 2 and 3 is filled with 
concrete; however, if the word “footing” does mean 
said concrete, then the method set forth in said 
lines 14 to 31 is unintelligibly ambiguous and is 
inoperative to erect an operative wall. The reason 
that said method is inoperative is that the sentence 
beginning in line 15 preceding said sentence begin- 
ning in line 20 states that said concrete in the earth 
is “first poured” and the blocks 2 and 3 are layed 
“two or three or more” [126] courses high, and 
the sentence beginning in line 20 indicates that 
thereafter (if, as assumed in this paragraph (7)- 
(b) “footing” means concrete) reinforcing rods 12 
are forced into soft, unhardened concrete as in- 
dicated by dotted lines in Fig. 4. Thus, the prior 
laying of blocks 2 and 3 on such soft concrete 
would not be operative and would lead to the erec- 
tion of an inoperative wall of an ultimately un- 
predictable location and strength, which strength 
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more often than not would be much less than the 
design strength of an operatively erected wall of the 
same materials. That is, the wall would most likely 
become inclined in such soft concrete and drive the 
concrete out of said space in the earth resulting in 
a poor footing. Moreover, it would be highly un- 
likely that a wall of any reasonable strength could 
not be erected by laying brick on a pool of soft con- 
crete due to transient variations in brick positions 
or due to brick and mortar separations. 

(c) If said word “footing” in said sentence be- 
ginning in line 20 is interpreted to mean the said 
space in the earth, said sentence and the entire 
specification and drawing of said Hild Patent dis- 
closes nothing more than is shown in Fig. 4 thereof 
and, in particular, does not disclose concrete in the 
space between [127] bricks 2 and 3 because “the 
hollow space” referred to in said sentence is that 
space” referred to in said sentence is that space 
in the earth referred to as “the footing” in the 
same said sentence prior to said reference to said 
“hollow space”. 


(d) Only if said word “footing” in said sentence 
beginning in line 20 is interpreted to mean the 
space in the earth is the method and wall erected 
thereby disclosed in said lines 14 to 31 operative, 
intelligible and unambiguous. 


(8) Affiant of this affidavit hereby verifies as true 
and correct those statements made from line 23, page 
2 to line 22, page 7, inclusive, of said Pollack affidavit 
executed July 26, 1961. 

(9) Affiant of this affidavit hereby verifies as true 
and correct those statements made in paragraphs 15 to 
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22, inclusive, in said Pollack affidavit executed January 
9, 1962. 

(10) Affiant of this affidavit has no direct or in- 
direct interest in the invention of said patent applica- 
ton nor in any patent which may be issued tereon. 

(11) Further deponent saith not. 

/s/ ARTHUR S. SHERMAN 


Subscribed and Sworn to before me this 21st day of 
May, 1962. 

/s/ MAGADLENA FARRINGTON 

Notary Public in and for said County and State. 


IN THE UNITED STATES PATENT OFFICE 
In re Application of Sheldon L. Pollack et al. 
Serial No. 825,124. 


Filed: July 6, 1959. 
For: Grouted Masonry Wall and Method of Erect- 
ing the Same. 


BEFORE THE HONORABLE 
BOARD OF APPEALS 
No. 48383 
SECOND REPLY BRIEF 
The Examiner’s positions set forth in Paper No. 26 
mailed to applicants’ attorney June 21, 1962, may be 
summarized as follows: (1) some kind of wall might be 
constructed by following the method steps disclosed by 
Hild even though they “do not follow the usual conven- 
tional procedure” (page 2, lines 14 and 15, paper No. 
26), and (2) applicants’ invention is obvious even if it 
is not disclsoed by Hild. Neither of these positions are 
tenable on the basis of the present record in this case. 
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Applicants believe the record in this case, before the 
filing date of applicants’ first reply brief, paper No. 23, 
was adequate to support the allowance of appealed claims 
17 and 18 and, a fortiori, believe the record as of the 
filing date of this second reply brief supports such allow- 
ance. Nevertheless, it is believed that certain other in- 
correct statements in the second Examiner’s Answer, 
paper No. 26, should be mentioned and the remainder of 
this brief is therefore directed to such statements. 

The Examiner’s analyses of paragraphs (6) and 
(7)(c) of the Sherman Affidavit, paper No. 24, as 
containing inconsistent statements and as not based on 
the Hild disclosure is believed to be in error because 
the disjunctive “or” is used in line 3 of paragraph (6) 
and because these statements are otherwise correct as 
set forth in the affidavit submitted herewith. 


On page 2, in lines 1 3to 19, inclusive, in paper 


No. 26, the Examiner concludes: “The Examiner 
agrees that the steps of the construction of the pat- 
entee’s wall do not follow the usual conventional pro- 
cedure, however if the footing mix was fairly dry or 
stiff (which is usual for footing) he could lay two, 
three or more courses, insert the reinforcement imme- 
diately or later, and fill the space between the blocks 
without disturbing the alignment or ultimate strength 
of the wall.” This statement has already been respect- 
fully traversed in the Sherman affidavit, paper No. 24. 
However, a second verified traverse is included in a 
second affidavit submitted herewith because a verified 
traverse of certain other of the Examiner’s statements 
in paper No. 26 is believed to be desirable anyway to 
place those matters additionally raised unquestionably 
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in issue. In particular, the Examiner states: “The 
fact that the blocks 2 and 3 are connected by the rods 
4 would assist in maintaining the blocks in position. 
In the Examiner’s opinion, a wall constructed by the 
Hild method could possibly be slightly misaligned de- 
pending upon the care with which it was erected; how- 
ever, its ultimate strength would be probably greater 
than that made by applicant’s method since the former 
has the advantage of the better bond between the wet 
concrete of the footing and that poured into the space 
between the blocks. The hydrostatic pressure of the 
[135] concrete between the blocks several courses high 
would not be sufficient to displace the concrete of the 
footing as affiant suggests. It is therefore, not ap- 
parent that an effective wall could not be obtained by 
the patentee’s method although it may not be as ex- 
peditiously constructed than if by other well known 
methods.” This is traversed in the accompanying affi- 
davit because the rods 4 would not be attached to the 
blocks until after they were layed on soft concrete and 
had had an opportunity to become misaligned. “Slight 
misalignment” and “greater strength” are also tra- 
versed. The hydrostatic pressure of the concrete be- 
tween blocks would also be sufficient to displace con- 
crete in the footing contrary to the Examiner’s refer- 
ence thereto and a wall would not be operative con- 
structed in accordance with the Hild patent unless this 
patent does not in fact disclose the invention of ap 
pealed claims 17 and 18. 


It is respectfully submitted that the matters set forth 
from line 5, page 3, to line 5, page 4, inclusive, of 
paper No. 26, are not applicable to the instant case. 
In effect the Examiner has merely concluded that in- 
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operativeness. At the precise point in the disclosure 
of Hild where applicants’ invention might have been 
but was not described, can be replaced with a disclosure 
of applicants’ invention. The Examiner might as well 
have said “even if Hild does not disclose the subject 
matter of appealed claims 17 and 18, the invention of 
these claims would be obvious to one skilled in the art.” 
However, the record is replete with reasons why this is 
not true and why the appealed claims are patentable 
over Hild, and these reasons will not be repeated here. 
[136] 

From the foregoing, it is believed that the record in 
this case makes it clear that Hild is either inoperative 
or does not disclose the invention of appealed claims 
17 and 18. Moreover, the invention would not be obvi- 


ous to one skilled in the art and appealed claims 17 
and 18 are patentable. 


Respectfully submitted, 

Kendrick, Schramm & Stolzy 

/s/ By A. DONALD STOLZY 
A. Donald Stolzy [137] 
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IN THE UNITED STATES PATENT OFFICE 
BEFORE THE HONORABLE 
BOARD OF APPEALS 
No. 48383 


In re Application of 
Sheldon L. Pollack et al. 
Serial No. 825,124 
Filed: July 6, 1959 
For: Grouted Masonry Wall and Method of Erect- 
ing the Same. 
AFFIDAVIT OF ARTHUR G. SHERMAN 
IN THE UNITED STATES PATENT OFFICE 
BEFORE THE HONORABLE 
BOARD OF APPEALS 
No. 48383 


In re Application of 

Sheldon L. Pollack et al. 

Serial No. 825,124 

Filed: July 6, 1959 

For: Grouted Masonry Wall and Method of Erect- 
ing the Same. 

AFFIDAVIT OF ARTHUR G. SHERMAN 

State of California, County of Los Angeles—ss: 

Arthur G. Sherman, being duly sworn, hereby de- 
poses and says that: 

(1) He is the same person who executed the prior 
affidavit, paper No. 24, in the Patent Office file of 
the above-identified application. 

(2) He hereby reverifies all these statements made 
in his said prior affidavit with the following single cor- 
rection: page 3, line 19, delete “not”. 
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(3) Affiant has read paper No. 26 in said appli- 
cation file. 

(4) Footing mix could not be used which would be 
dry or stiff enough to support “two, three or more 
courses of blocks” and still be soft enough to receive 
reinforcement as suggested in said paper No. 26, in 
lines 13 to 19, inclusive, on page 2 thereof. 

(5) If the footing mix were soft enough to receive 
the reinforcement the Hild method and wall would be 
[138] inoperative for the reasons set forth in para- 
graph (7)(b) in said paper No. 24 and alignment and 
ultimate strength of a wall thus constructed would be 
disturbed contrary to the statement in said lines 13 to 
19 on page 2 of paper No. 26. 

(6) Rods 4 would not assist in maintaining blocks 
2 and 3 in Hild in position on soft concrete because 
blocks 2 and 3 would be layed before attachment to 
rods 4 contrary to the sentence beginning in line 19, 
page 2, of paper No. 26. 

(7) The statement after the semicolon in line 24, 
page 2, of paper No. 26 is believed to be in error for 
the reasons set forth in paper No. 24 and further be- 
cause a better bond at the surface of the footing would 
not serve any purpose in taking any portion of a hori- 
zontal side load in that the tension half of the vertical 
slab does not take any part of the side load, the rein- 
forcement taking all the tension load thereon, and in 
that the compression half of the slab does not require 
a bond to the footing. 
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(8) The hydrostatic pressure of concrete between 
blocks several courses high might well displace concrete 
of the footing contrary to the statement beginning in 
line 28, page 2, of paper No. 26. 

(9) The statements in lines 6 to 10, inclusive, on 


page 4 of paper No. 26 are believed to be in error; 
however, the following paragraph is hereby added to 
each of paragraphs (6) and (7)(c) in paper No. 24 
for clarification. [139] 

(10) What is meant by the statement “Hild does 
not disclose concrete in the space between bricks 2 and 


3” is that no concrete surrounds ties 4 in the space 
between bricks 2 and 3. 


(11) Further deponent saith not. 


/s/ ARTHUR G. SHERMAN 
Arthur G. Sherman 


Subscribed and sworn to before 
me this 10th day of July, 1962. 
/s/ MAGDALENA FARRINGTON 
Magdelena Farrington 
Notary Public in and for said 
County and State. 
My Commission Expires February 28, 1964 [140] 


